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' CIVIL REVISION. E 
j ; : " ro 
ne Before Mr. Justice D. N. Sinha. T (2 August, 29. 
< ; : T ` September, 7. 
45 DR. JATISH CHANDRA GHOSH 


U. 
B. K. SINHA, Districr MAGISTRATE, MIDNAPORE.* 


Writ of Mandamus—Constitution, Articles 19 and 226—West Bengal Security 
Act 31950 (XIX of 1950 W. B. C.) section ar (r) (b) (c) (d}—Order 
imposing restrictions on movement— Constitution, ' Article 166—Deli- 
gation of authority by the Governor—West Bengal. Security Act r950, 
section 38—Power of delegation, if ultra. vires.—Order of restraint, ij 
should disclose the nature of subversive act —Order, if should give details 
of acts not to be performed or descriptions. of persons not-to be 
associated with. : 
"The power of delegation contained in section 38 of the West Bengal 

Security. Act 1950 was ultra vires inasmuch as the power may be delegated 

to an officer of the lowest rank who may be wholly unfitted to-exercise the 

powers 80 delegated. 


The onis should i contain a statement as to what the subversive act was 
and a mere recital that a man was doing a subversive act was not enough. 


Khagendra Nath De v. ' District Magistrate of West Dinajpur (1) 
followed. 


_ In paragraph 5 of the order whereby the petitioner was prohibited from 
associating or corresponding with any person who is known or believed to 
be a member of unlawful association, there is no indication as to who such 
persons ‘are and who was to know or believe them to be members of an 
unlawful association nor what exactly was meant by the expression unlawful . 
association and such an order could not possibly be complied with and was 
not clearly an order contemplated by the Act. 


' Petitioner is the person served with the order of restraint. 
Order under powers conferred by clauses (b), (c) and (d) of 
subsection (1) of section 21 of the West Bengal Security Act 1950. 
|The material facts will appear from the judgment. 


* Civil Revision Case No. 1040 of- 1950 against the order of the District 
Magistrate of Midnapore under section a1 (1) (b) (c) (d) of West Bengal 
Security Act 1950, dated 24th June 1950, 

(1) '(1950) 55 C-W.N. 5g. ' 


>d 


“2 
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Civit. Mr. M. M. Sen with Mr Rabin Miitus for tag Petitioner. 
E Petitioner. me po 
1950. . l z : d 
amy E "PN em " E d 
Jatish Chandra Mr. Chandrá Sekhàr Sen, Senior Government Pleader, with 
v. Mr. Smriti Kumar Ray Chowdhury for the e ite Pa 
"n sj Ghomibury fox the Oppadte Patty 


——e(——Q 


D. N. Sinha, J. The following saat was delivered : — 


September, 7. D. N. Sinha, J.:—This.is an application under article 226 
of the constitution for -the issue of a writ in, the nature of 
Mandamus directing the respondent to cancel an order passed 
by him dated the 34th .of June 4950. ‘The order is as 
follows: — 


“Whereas I am satisfied that the person known as Sri Jyotish 
‘Chandra ‘Ghosh (Dr), son of late Umesh Chandra Ghosh of 
Ghatal town, P. S. Ghatal is doing subversive act. 


Now therefore with a view to preventing the said: person ‘from 
doing such act, in exercise of the powers conferred by clauses (b), 
(c) and (d) of sub-section (r) section 21 of the West Bengal 
Security Act 1950, (West Bengal Act XIX of 1950) which I have 
:been 'empowered to exercise under Government Order 'No. 
3501-H.S. dated the 24th April 1945 read with section 40 of the 
said Act -I meh) direct: 


(1) ‘That the said person shall reside at his. home in 
Ghatal Town, P. S. Ghatal, District Midnapore. 


(2) That he shall not leave the jurisdiction beyond two 
miles of Ghatal Municipal area P. S. Ghatal, 
District Midnapore without obtaining ;previous 
permission in writing -of ‘the i LL ‘of 
Police, Midnapore. 


(3) That he shall report himself daily to the Officer-in- 
charge of Ghatal P. 5S. ; 


(4) That ‘he shall not directly or indirectly ‘organise 
promote, or take part ‘in any public meeting, 
demonstration or procession and . 


(5) That he shall not associate himself with and corres- 
pond in writing with any person-who is-known or 
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believed: to. be a, member of unlawful association. 
E If-he receives:any written communication from-any 
1, _ . such person he .shall deliver it to the Officer-in- 

" charge of Ghatal P; $.7 - i“ 


' The petitioner is a medical practitioner. He states that he 
has been practising in medicine for over go years, in the sub- 
division: of Ghatal; in the district of Midnapore. He says. that 
his practice takes him out of” the limit of the Ghatal town, and 
in fact he is the founder of a free charitable out-door dispensary, 
in-Chandrakona Thana, which is about 15 miles away. from his 
residénce^in Ghatal town arid that He attends. the dispensary 
twice every week as consulting physician. "The complaint i is that 
the Superintendent of Police of the district of Midnapore lives 


about 52 miles away and it was impossible to obtain written, 
permission in each and' every Case’ when a call was received and. 


also it was impossible for him to visit the charitable dispensary. 
It is argued that the restriction is against public interest and was 
unréasonable and“was an invasion of the petitioner's fundamental 
rights: to: practice" his profession. The order complained of is 
under the West Bengal Security Act’ 1950, and has been passed 
under clauses (b), (c) and (d) of sub-section a of section 21 of the 
West Bengal Security Act. 1950... 


It is argued that the Act. TET unreasonable restrictions 
on the fundamental right of a citizen and is therefore bad and 
in: any event tlie- réstrictions imposed by the order are un- 


reasonable restrictions. “It is further argued that the order has - 


been: passed‘ by. the District Magistrate of Midnapore but does 
not profess to be in the name of the Governor as is required 
under Article 166 ofsthe.Constitution. © Ás.regards Article 166 of 
the Constitution, it is argued by the learned Government Pleader 
that the order recites: the. notificátion. under which the Governor 
had delegated «his. authority. to the District Magistrate and there- 
fore is a sufficient P cad with Article 166. 

I do not think ‘that it is necessary for me to decide these 
points, inasmuch as- they order is: clearly.bad on two grounds 
which have been held to be sufficient in a decision of a divisional 
bench of this:court, Khagendra Nath De:v. District Magistrate of 


West: Dinajpur: (1).. It.has- there been held that the power of. 


delegation: contained in section 38 of the Act was ultra vires 


Lasst anann i 





Crvin. 
1950. 
= bt 
Jatish Chandra 
Y: 
B. K. Sinha. 
D. N. Sinha, J. 


mme z 
Jatish Chandra 
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B. K. Sinha: 


D. N: Sinha J. 


Civit. 

1950. 

A a ied 
September, 6. 
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inasmuch as the power may -be delegated to an officer to the 
lowest rank who may be wholly unfitted to exercise the powers 
so; delegated. It has further: been held that the order should 
contain a statement as to what- the subversive act was and a mere 
recital that a man was doing a subversive act was not enough. 


The present order complained of -purports on the face of it, to - 


liave been passed under authority delegated by section 38. of 
the Act and merely contains,a statement that the person was 
doing a subversive act without any particulars, thereof. The 
order' is therefore. clearly bad and cannot be, supported. 
Apart. from these grounds, I: must record that the, learned 
Goverriment pleader has not supported. paragraph 5. of the order., 
Uhder that paragraph, the petitioner was prohibited from asso- 


ciáting or “corresponding with any. person, who is known or 
believed to be a member of unlawful association. There is nO. 


indication as. to who such. persons are or-who. was to know: 


or believe them. to be members of an unlawful. association, nor 
what exactly was meant. by. the expression unlawful association. 
Such an order could not possibly be complied. with and, was 
clearly not an order contemplated by the Act. pu ke do E 


w-- 


"x ! 


lene will therfore be dn onde that the District Magistrate. | 


of Midnapore do refrain from giving effect to the order dated the . 
24th- June 1950; as set out in paragraph 7 of the pednone 


The E is made absolute. Respondent to pay costs of this. 
application. asséssed at three gold. mohurs. 


T HMM METTI . Rule made T 


=” P i 1 " . rx $ . 44 M 


o-c: APPEAL FROM ORIGINAL CIVIL. 


~ -Before Sir Arthur. Trevor Harries, Kt., 
' Chief EDS and Mr. pesca S. N. Banerjee. © 


SREENARAIN MANSIN GKA 
urat A U. ad : KG i 
AMARNATH MISHRA. wo 


E t ie 


ee Se PT : i S : 
West Bengal -Premises: Rent Control eine Provisions) Act, 1948, Sec. 
; 1a(2)—Default in, payment of rent—Arrears prior to the commencement -' 


Qe a aeaa 
by Mr. Justice H. K. Bose, dated and May, 19507 . - wr u oi; 


3 
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of West Bengal Premises Rent Control Act, 1948 subject-matter of Smali CIVIL. 

Causes Court suit—Arrears claimed in the rent suit decreed by Smali — 

Causes Court without interest and those arrears were never deposited 1950 
"with. interests and costs according to section 12(2) of the Rent Act, 1948 — 
-Meaning of “ payment through court ’’—After filing of the suit saia Steenarain Man- 


e arrears of rent deposited in Court —Effect of such deposit —West. Bengal singka 
Premises Rent Control (Temporary Provisions) Act, 1950, Section 1a(s), v. 
14, and i8(s)—Subletting “a major poron "—'' A major portion. of Amarnath Mishra. 





the premises," how to determine. 

. ‘Mere deposit of arrears of rent without notice being given to landlord 
of such deposit would not amount to payment through Court within the 
meaning of Section 12(2) of the Rent Act of 1948 and would not protect 
the tenant from eviction. : 

:Mere payment’ of decretal amount Hean in rent suit filed by plaintiff 
landlord ,:for arrears -of rent. accrued) due before the Act of 1948 
would not, amount to payment of arrears of rent according to the Pro- 
visions of Section 12(2) of the Rent Act 1948, so as to protect the tenant 
from eviction. The condition precedent for stay of a suit being satisfaction 
of the landlord’s legal claim for arrears of rent is not the same as payment 
under the Act which would buy protection to the tenant under the Act. 

A tenant who has made default. in payment of rent previous to the 
commencement of the Rent Act of 1950 of three periods of two months each 
as contemplated by Sec. 12(i) of the Rent Act of 1950, would not get any 
protection under section 18(5) of the Rent Act of 1950. The tenant cannot 
take advantage of the Rent ‘Act of 19,0 and Section 14 thereof, if he has 
committed default in vant of rent as contemplated by that Section. 


Subletting of a ‘major, portion of the premises let to a tenant does not 
mean ' subletting a major portion of the floor area of the premises. The 
common sense view has to be taken of the expression “ subletting a major 
portion of the premises." If after taking into consideration all facts it is 
found that a.major portion'of the habitable portion of the premises has 
been sublet, from a commonsense point of view the tenant cannot get pro- 
tection under the Rent Act. The principle being that the Act gives pro- 
tection only to a occupying. tenant and not to a tenant who makes profit by 


subletding. í 


t 


Appeal by the Defendant. --' J 


- Suit for.ejectment. ^5. o 0c c 


v 1 3 a 


The material facts will appear from i paguen 
* Mr. Atul Gupta, with Mr. T. P. Das for. ie Appellant. 


"Mr A, K. Sen ‘with Mr. D. K. ‘Sen for the Respondent. 
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Cri. — Fhe- judgment of'the Court Were as follows : — 


Aire 





Sad S. N. Banerjee, J.i- This is an appeal. by the defendant 
Sreenarain Man- from an ejectment decree: passed: against himi on. May 2; 1950, 
a by um 2e Bose sitting singly: on the’ Original Side. 


Ar d Mish 
marna ishra: The defendant was a mobs tenant. (according, to the 


S. N. Baneret; J. Bengali Calendar) under the plaintiff in respect of premises 
€— No. 50, Burtala, Street, Calcutta at: a» rent of Rs. 240/- pr 
September, 6. mon in ; : : : 


airetan 


- 


The defendant made default in payment of rent from 24th 
Magh, 1354, B.S. (7th February, 1948) to the end of Baisakh 
1355 B.S. (14th May 1948) amounting to Rs:-766/- for which the 
plaintiff filed. a: suit on 19th. May: 1948 in the Court of Small 
Causes, Calcutta being^suit' No. 4018'of 1948; the. total sum in- 
cluding costs claimed was Rs. goi fof 


The defendant also failed to pay rent for the months of 
Jaistha to: Aswin- 1355 B.S. oo Maya to- M October, 1948), 
amounting: to Rs. 1,200//-. i 

The West Bengal Premises Rent Control Act: of. 1948. came. 
into force, on December 1,.1949, and: iti is: not disputed that. by 
reason of the increase allowed by the Act, the rent payable by 
the teriant to the Landlord ‘from’ 1st. December ' 1948 (15th 
Apanayan 1355 BS) became, Rs. 285 /- per month. 

The tenancy was , determined by a notice to quit expiring 

, with: the month: of- cnet) 1355 BS. 


It appears that under an order of tliis Court dated 'Novem- 
ber 17, 1948, in another proceeding relating to the premises, the 
defendant paid rent from Kartick to, Falgoom 1355 B.S. e. 


y* 


“w 


This suit out of which this appeal arises: was: brought: on 
May 9, 1949 nee Baisakh 1356 Mei) 


OY AE f 


In the PN the plaintif (landlord alleges | that the de- 

. fendant-(tenant):sub-let:a major-portior of the’ premises for more 
than six consecutive months without the landlord’s consent 
and /or:authority- and ‘that he-had ‘also defaulted in payment of 


r 
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rent. He also referred to the suit in the Court-of Small Causes, 
Calcutta, and claimed a decree for possession, Rs. ‘1,200/- for 
arrears of rent, mesne profits at Rs. 50/- per day from ist Baisakh, 
1356 B.S. (14th "M T till SEM of. en and costs. 


The writ of | summons was envei on, i May 1949. On 
that day it appears, by consent, a decree was passed by the Small 
Causes Court for Rs. 901/9/- which the-defendant (tenant) paid. y. NE J. 
.into that Court and the plaintiff took. the money out of the 
court on 2nd June, 1949. My 


On 11th June, 1949, the defendant took out a notice of 
motion in this suit for moving the court on June 20, 1949, for 


making ‘ payment’ 


through Court ,in -terms ‘of section 12(2) of 


the Act of 1948. ‘This application was .moved ex parte on 
June 11, 1949, and on that day, an order was made by this Court 
without prejudice to the contentions of the plaintiff'giving leave 
to the defendant to deposit with the Registrar of this Court 
(Original Side), the sum of Rs. 2,150/- for arrears of rent with 
interest thereon and a further sum of Rs. 450/- towards costs 
in terms of section 12(3) of the Act. A copy ‘of the notice was 
served on the plaintiff on 14th June, 1949, informing the plain- 
tiff that an order had been made'by.the Court giving the tenant 
liberty to: : deposit the money. . "E 


| On 1 idus quid the tenant deposited Rs. 2,525/- in this 
Court. ‘Tthe-said sum is made up as follows: — 


! t i Rs. - As. 
Arrears -of rent ,. 1,200 O, ` 
Interest 62 8 
Rent.from halt 1355 Haditha 43906 B S. at 

Rs. 285 /- per month iei <. 0855 o0 
Interest i 3 0 
 Costs,as assessed. by the Court > e. 350 O0 
Registran s commission and other charges os 54 8 

Total Rs. ... 2,525 © 


The defendant filed his written statement on 16th June and 
on goth June, 1949, informed the plaintiff's attorney that the 
deposit had been made. 


1950. 


«one 
Sreenarain Man- 
- MES 


—Á Mishra. 


CIVIL. 


ae o Premi 


1950. 


apos) 


,Sreenarain Man- 
singka 


v. 
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The learned Judge on the pleadihgs before him ‘framed ‘six 
issues: . It is material to set out’ ls following: issues: l 
1) Should the suit be stayed under the provisions of 
section 12(2) of the West Bengal Premises Rent 
Control Act of idee 


Amarnath Mishra. 


a 


S. N. Banerjee, J. 


a ae 


' (3) Is the defendant ‘a defaulter in payment of rent as 
alleged in paragraphs 6 and 7 of te plaint Or 
at all? 


(3 Has the defendant without the consent or authority 
in writing of the plaintiff, sub-let à major portion 
of the premises for more than six consecutive 
months? k 


(4) To what j if any, is the -pemut entitled? 


There were two other issūes named but they are not 
relevant for the purpose óf this judgment, as ho "point Was made 
by either counsel before us on them. 


" [ 


The learned Judge found issues Nos. 1 and 2 against the 
defendant (tenant) As to issue No. 3, he said that the onus to 
prove that a major portion of the premises had been sub-let was 
on the plaintiff and he, on the evidence before him, was 
unable to say that the plaintiff had satisfactorily discharged the 
onus. On his findings on issues 1 and 2, the learned Judge 
refused to stay the suit and passed the decree for possession. It 
is against this decree that this appeal has been preferred. | 


The main Guestions that have been canvassed before us by 
Counsel are these: 


w Was there a sub-letting within the'mischief of the Act? 


(2) Is the tenant entitled to have a stay of the suit by 
reason of.the deposit he made in this Court? 


(3) If not, is the tenant entitled to relief under section 
18(5) of the West Bengal Premises Rent Control 
Act, 1950 which was passed pending the suit which 
came into ferce on March 31, 1950. 


VoL. 87;] . HIGH COURT. | 9 
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The Act of 1950 repeals the Act of 1948 but ít is not con- Civi. 
| tended before us that the repeal has any effect.on suits or pro- = 
ceedings, pecu on the date when the Act came into force. 1950. 


re d 
Srcenarain Man- 


| |. There i is.no express. orimplied term in the Act of 1950 which singka 
affects any pending'suit or proceedin v. 

l " P B P i ; Amarnath Mishra. 
It is; admitted by Counsel for the parties: NR us that the 
rights.of the parties are governed by the provisions of the Act 
of 1948 save that the appellant's counsel ‘has argued that the 
tenant is entitled. to relief under 'Section 18(5) of the Act .of 
1950. 


S. N. Banerjee, J. 


Hcg tanta 


On behalf of the respondent, it has been -contended that 
the.deposit made by the tenant does not give him any protection 
‘under the Rent Act. According to the respondent's counsel, 
Section 1a(1).(b) refers to arrears before the commencement of 
the Act and Sub-section (2) provides'for payment of arrears which 
accrued due after the commencement of the Act. Counsel 
‘contended that if rent had fallen in.arrears before the commence- 
ment iof the Act, the tenant.:could get ‘protection only if he 
deposited the amount. within a month as piovideg in Section 


ax) ©) 5 m 


Counsel said in'the case before ùs ‘the arrears had accrued 
due before the commencement of -the. Act, and therefore, the 
deposit under Sub-seetion (2) was ‘insufficient to give the tenant 
_ protection «under the Act. Sub-section (3) is in the following 
terms: 


t 


t 


“Subject to the provisions -of sub-section (8), no suit or 
proceeding instituted against a tenant after the com- 
mencement «of ‘this Act ‘for the recovery of possession of 
any ‘premises on the ground of défault in making any 
ipayment or deposit referred to in sub-section (i) shall be 
(further proceeded with it, within one month from the date 
of service of process on the tenant, he pays through the 
court all arrears of rent allowable by this Act up-to-date 
together with interest thereon at ‘the rate of 64% -per 
annum.and such ‘costs as the court may award.” 


“ 


The ‘Sub-section contemplates the filing of a suit on the 
ground ‘of default in making payment óf deposit. in accordance 


19 
civa. 
1950. 
— 
Y. 
Amarnath Mishra. 
S. N. Banerjee, J- 


ad 





THE CALCUTTA LAW JOURNAL. '[Vor-.857. 
s 


with sub-section (1). ‘In my view, this sub-section gave a tenant 
a further opportunity to save himself. The scheme of the Act 
seems to be this. To get the benefit under the Act (a). the tenant 
must pay rent within the time fixed in the contract or in the 
ros of such contract by the 15th of the month next following 
that for which rent was payable; (b) if the tenant had’ made 
default and there were arrears of rent which accrued due before 
the commencement of the Act he could save' himself by paying 
the arrears within a month after the date of the cemmencement 
of the Act (December 1, 1948) and interest on the arrears at 
6} per cent per annum, if they were already subject matter of a 
suit, proceeding decree or order; (c) if the amount of rent had 
been increased by the Controller, the tenant must pay it within 
the time specified by the Controller. If the time. had not been 
specified by him, thén within a month from the date of such 
order. In certain cases, the tenant might deposit the rent 
within the time and in the manner provided in Section (19) (d) 


if the tenant had failed to make payment or deposit as provided 
in Sub-section (1) he could only get the protection under the 


Act if he paid or deposited the amount referred to in Sub-section 


(2) in the manner therein: provided. In other words, the suit - 


for possession was stayed if the tenant paid within a' month from 
the date of the service of the summons (1) arrears of rent to the 
full extent allowable under the Act, (ii) interest thereon at 64 
per cent per annum and (iii) such costs as the court might award. 
This sub-section is subject to one condition, namely, that if there 
was a failure to pay rent for three consecutive months, the 
interest of the tenant was ipso facto determined and he was no 
longer deemed to be a tenant. Therefore, obviously, he was 


unable to make any payment under Sub-section (3) and get the ` 


suit stayed or the’ protection of the Act. 


The Scheme of sections 11 and 12 seems to us to je pretty 
clear. The Act says to the tenant: pay rent regularly and 
occupy the landlord’s premises. It says.to him ‘You cannot go 


on living in the landlord's premises without regularly paying the 


rent. If you have fallen into arrears, the Act gives you a chance 
to pay off the arrears within a. month from 1st December, 1948. 
If you do so, you would not be ejected. Even if you make de- 
fault there, still the Act gives you another chance .namely, -to 
pay within a month from the date of the service e the writ of 





i 
he 


an Neal. 47 
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e 
have to pay interest and costs as provided in sub-section (1) (b) civi. 
and sub-section (2) of Section 12.’ In other words, if the arrears 
of rent. is: the: subject matter of a suit or proceeding, rdi 
decree or order, it will carry interest. This seems to me the sreenarain Man- 
scheme of the act. singka 
, MEE X. v. 
pg 
: : Amarnath Mishra. 
We are, therefore, unable to accept the contendiemcqmtessc € 
on: behalf of the respondent that in this ca P Banerjee, J 


were otherwise good it is not sufficient 
from eviction. 


months a major portion of the premises without m authority or 


i of the landlord so to do. | D 18 Q U 


On ‘behalf of the appellant it has not been denied that there 
is sub-letting by the tenant. It is not denied that the sub- 
letting has been for more than six consecutive months. But it 
is denied that the sub-letting has been of a major portion of the 
premises. "This point was very strenuously contested by both 
counsel. 


Before the learned trial judge a number of witnesses includ- 
ing sub-tenants were examined on behalf of the plaintiff. It is 
clear from the evidence that out of 48 rooms including kitchen, 
iith rooms are in the possession of the-tenant and the rest have 
been sub-let to various sub.tenants. 


Anil Kumar Das Gupta, an Assessment Inspector of the 
Corporation of Calcutta, was called as witness on behalf of the 
plaintiff. Before he came to the witness box he gave a proof ot 
his deposition to the plaintiff's attorney. But in the witness box 
he gave evidence contrary to the'statement he had already made 
to the plaintiff's attorney and his evidence was in favour of the 
defendant. It was quite clear from his evidence that the witness 
was giving evidence against the party who had called him. 
Counsel for the plaintiff thereupon asked the learned Judge to 
permit him to put questions to the witness which might be put 
in Cross-examination by the adverse party. The learned judge in 
his discretion permitted . counsel to put,such question. This 
witness "admitted before the Judge that more than half the 
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"o Cvi. premises had. been, sub-let. The learned Judge however on the 

cS evidence before him on. this issue held that though the evidence 

m of the witnesses. established that a large number of rooms 

EEE Man- had been sub-let to tenants, there was, no, definite: evidence before 

' singka him as to the actual area sub-let. He took the view that the 

Hm. onus to prove the mischievous sub-letting was on the plaintiff 

os dl and. dnt Bo had not satisfactorily rne ui the pra The 

S. N. Banerjee, J.- ‘learned Judge : on: the evidenee before him held that the plaintiff 

—— ,  , had not succeeded i in proving that there had been sub-letting of 

l , the major portion of the premises and he decided: this issue in 

“favour of the defendant. We are, however, not disposed to 
take the, view the. learned, Judge has taken. 


There is ‘abundant evidence to show that the. tenant has 
sub-let a major portion of the premises. Out of 48 roonis he has 
retained only ii and the rest he has sub-let. But then the 
“question arose as to what was the true meaning of the expression 
' major portion of the premises.’ Is the Court to go by the floor 
area or the vahie of the portion sub-let? What is the test to be 
applied? If one’ goes by the floor space or by value, it would 
sometimes lead to illogical results. Suppose there is, a four- 
roomed house built on a cottah of land with a compound of a 
bigha of land. 'Fhe landlord lets the ‘house with the compound 
to a tenant. In the Act, premises include the gardens and out- 
houses appertaining to the building let, The tenant sub-lets the 
housé only but retains the ground.’ Does he’ come within the 
mischief: of the Act? Or again, take the case of the tenant keep- 
ing -the house to himself and sub-letting the garden to a sub- 
tenant. Will he or will he not come within the mischief of the 
Act. Take another illustration. Suppose a ‘house consists of 
four rooms, one of which has a marble floor and: is fitted with all 
modern comforts, Assume its.value to be much more than the 
rest,of the house and. this room only is sub-let to. a tenant. 
Would it be said that there has been sub-létting of a .major- 
portion, of the premises Jet? Many questions like these can be 
framed and answers to. such questions, one: Vi. or.the other 
would be bizarre. 


It ‘has been contended on behalf of the appellarit that we 
must: go by: the floor space. But ‘why should we not go by the 
cubic space? Cubic space for the purpose of living i in 'a room 
is more important that the floor space. ` I think the’ correct way 
of POLE at the matter is, as my mane the Chief Justice pointed 


v 


VoL. 85. . HIGH COURT, 13 
. : 
out in the course of the argument, that we should take a common Civis. 
sense view of the matter. 
nut dc n ai 
If, after taking into, consideration all the circumstances of penanam Man- 
the case, it can be said, as in ordinary parlance, that a major singka 
portion of the habitable portion of-the premises has been sub-let, " M SR 
marnath 21 ` 
the tenant comes within. the mischief of the Rent, Act and is not’ 7 i 
entitled to its protection. ix S. N. Banerjee, J- 





In the case before us, having regard to the finding of the 
learned Judge and the controversy raised before us we by consent 
of parties directed an Engineer of this town who is in, the register 
of the Court to measure the floor area and, make a report. The 
material portion of the report is as follows: — 


Ground: ist ` and srd -> 
‘floor. > floor: floor. floor: Total. 
Tenant en & i 
(Appellant)  ... 62g- -109 678 152 1548 
Sub-tenants e. 947^ 12845 “BBS 1003 . 39658 
Disputed > .. o x x © 898 x - 232 


an 








p vatem —À 1 ed 


T (0 A876 ` 454 ` 1443 1165 -5438 


Tbe Engineer took the measurements in the presence of the 
xepresentatives of the parties. . He took the measurements also 
óf the courtyard, covered passages, gangways and ‘the terrace in 
the several floors. "Fhe.passages and gangways give access to the 
different rooms in each. floor. They are in the use of all the 
occupants. as they are the only access to the ‘different rooms in 
each floor. The open terrace of a floor is used: by the tenants of 
that floor. There are also two privies (area 32 Sq. ft) one 
urinal and a staircase in each of the floors which are used by-the 
sub-tenants of the respective.floors. It is argued on behalf of the 
appellant that in deciding whether a'major portion has been- 
sub-let, the Court must exclude the courtyard, the passages, the 
gangways and the terrace. Counsel for the-appellant said that 
these had not been sub-let, they were not within the ambit of 
the contract of tenancy. Yet, the sub-tenants have the user of- 
them.’ Ig seems to me to. be-a-.curious position that the sub- 
tenants would have the benefit of them but they are to be 
excluded from our consideration in deciding as to "whether a 
major portion of the house has, been sub-let. 


‘14 


+ 


Crvir, 


Aw —n 


pid 


Sreenarain Mar- Sq. ‘ft. exuding the passages ang the angwas, 
singka : 


V. 


Amarnath Mishra. 
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ads. 
It appears that the tenant (defendant) has in his possession 
1548 Sq. ft. and the sub-tenants have in their possession 3658 


We aré unable to take this extreme view urged by appellants’ 
counsel as to how the portion sub-let should ‘be determined for 


S. N; Banerjee, J. the purpose of the Act. 


have been unfavourable. to him.: 2d 


Assuming, however, we exclude the passages, gangways and 


the courtyard, we cannot exclude the terrace. If a room has 


been ‘sub-let, certainly the terrace over it has been sub-let. If 
we exclude the passage etc., but include the terrace there would 
still be a sub-letting within ‘the mischief of the Act. But I do 
maintain, as my Lord the Chief Justice pointed out, that we must 
take a common sense view of the thing and look at the matter 
broadly. We have to make up our mind as ordinary people do 
it, as to whether there has been a.sub-letting of the major portion 
of the premises in the ordinary sense in which people under- 
stand it and we have no doubt that Anil Kumar Das Gupta, 
the Assessor of the Corporation took the same view and said 
that more than half the portion of the premises had been sub-let. 
Ld 

; The defendant has not given evidence. He bias not pro- 
duced his books of account to show.avhat rent he realised from 
the sub-tenants, ‘There are a large- number of sub-tenants and 
there is no doubt in our mind that there are books and papers 
which would show what rent is realisable by the sub-tenants. 
He did not disclose his books and papers in his affidavit of 
documents. He has.not helped. the Court in any way. Why 
did not the defendant come to Court? Obviously he was afraid 
to face the cross-examination and we are bound to draw the 
inference that if.the defendant had. given evidence, it Woo 


" 


"There is Sandan evidence in this case that the tenant has . 
sub-let a major portion of the house. Out of 48 rooms the tenant 
has retained only 11 and the rest he has sub-let.. Thus a major 
portion of the habitable SOEDEDINOOSHOR is in possession of the 
sub-tenants. 07 T : -6 


‘The Scheme of the Act is to protect a bona-fide tenant who 
requires the premises for his own use and not to protect the 


VoL. 87.) _ HIGH COURT. 

' @ 

tenant who by sub-letting a major portion of the premises makes 
profit out of it. If it is merely.a case of profit, the landlord 
should get the profit. He is the owner of the house. The 


tenant’s right cannot be substituted for the ownership of the Sreenarain Man- 


Jandlord. Having regard to the paucity of accommodation in 
Calcutta, the legislature has intervened and has enacted the , 
Rent Act. 'The act says that if a tenant bona- fide requires the^ 


15 
Civi 
1950. 
à 
singka 
v. 
taarnath Mishra. 


premises which he occupies for his own occupation he would be s, N. Banerjee, J. 


protected from eviction so long as he pays rent in the manner 
provided in the Act. In this case, there is, no doubt in our 
mind that the tenant by sub-letting the rooms has been making 
a large profit and to conceal that profit, he has not disclosed the 
books of account. 


On the facts of this case and on the considerations aforesaid, 
we hold against the tenant and we find it as a fact that the 
tenant has sub-let a major. portion of the premises within the 
meaning of the Act and is not entitled to its protection. As he 
was duly served with a valid notice to quit, the decree for 
possession must be sustained. - 

This finding: is' sufficient for the disposal of the appeal but 
having regard to the fact that othér points have been argued 
before us, we consider it proper to record our reasons on these 
points. ' 

I have already said that under leave given by the Court on 
11th June, the tenant has deposited Rs. 2,525/- in court. "That 
deposit was made on 13th June, and the information that the 
money had been deposited was given for the first time on goth 
June, to the plaintiff's attorney. 


It has been argued on behalf of the respondent that the 
amount deposited is not sufficient for the purpose of section 12(2) 
as it does not cover the interest on the amount which the tenant 
deposited in the Court of Small Causes, Calcutta and which the 
Jandlord withdrew. 


On the other hand, on behalf of the appellant, it has been 
contended that in as much as the decree was by consent and the 
tenant deposited the money into Court and the landlord took it 
out, he was not entitled to any interest on the money deposited 
there and taken out by him. According to Counsel no interest 


— 
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was 'payable ‘on that ‘sum and théréfore, the amount deposited 
in ‘this Court’ was sufficient for the, purpose of sub-section G) 
of. sectión: 13 of “the Act 1948, In other words, according ` to 


an ah “py at 


~sretfarain? Man- *Counsél for the Appedaus: the fight amount has been deposited. 


"singka 


v. 


“Amarnath ‘Mishra. 


“Wèdo not think the appellant's contention on this point. is 
right! ‘The landlord filed the süit, in the court of Small, Causes 


S$. N; Banerjee, 7. for rent. "The' tenant submitted to'a decree and deposited the 


AA a 


‘amount ‘decreed as he was entitled to under, Or. 231.1, 1. of the 
‘Code’ of ‘Civil Procedure. All money payable’ under a decree’ 
máy be paid into the Court whose. duty it is to execute. the 
“decree and where such payment ‘is made, notice of the: ‘payment 


is given to the decree holder. That notice is given so that the 
decree holder may take out the money. In the Small Causes 
Court when the landlord took’ out the money, he never said 
that he gave up interest that was payable under Sub-section (2) 


"of Séction 12 of the Act of 1948. At tlie time when the money 


was deposited in the Small Causes Court, the suit in this. Court 
‘was ‘pending and the question of' interest never arose and could 
arise in -the Small Causes Court. . 


- sInterest under Sub-Section- (2) is payable as .a-conditidn’ for 
stay. , It. is, a statutory interest given.to the landlord ‘by the 
legislature as.compersation for his having ‘had to file a suit^;to 
recover his legitimate dues: It may be noted that Section a2(1) 
(b) also: contemplates payment of interest. If the tenant paid 
the arrears under- section 12(1) (b) within a month after the 
date of the commencement -of the Act he had not to :pay any 
interest on the,arrears but where the arrears were already. tlie 
subject matter -of a suit.or proceeding before a -Court:or of. any 


, decree or order of court, interest was payable. 


' What is there in sub-section (2) to ‘suggest that the interest 
is not payable merely because the landlord took ‘the «money 
which 4he tenant had, deposited and had ithe right to deposit 
under Or.;21 r. 1 of the Code tof Civil Procedure. ; That rule 
gives the judgment-debtor the right to satisfy ‘the -décree by 
making payment into Court. I do not see how such a right con- 
ferred on ‘the judgment debtor could deprive the landlord of his 
statutory right to get ihterest under Sub-section (2) of Section 12 
of ‘the Act of 1948, ‘The Court ‘has béen given jurisdiction to 
stay a' suit on certain conditions and these conditions are stated 
in Sub'section (2). If the conditions are not fulfilled, the Court 
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can have,no jurisdiction to stay the suit. The rights of the 
parties in my view crystalise at the date of the institution of the 
suit. . The words in Subsection (s) are clear. If-a suit is 


, instituted against the tenant for the recovery of possession of Stéeriaratn Man- 


any premises on the ground of default in making any payment 
of deposit referred to in Sub-section (1)..................... . The 
suit is instituted by the landlord against the tenant for eviction 
when ,the tenant -has lost his protection under the Rent 


‘tract or otherwise: as provided in the Act. , At the date when 
the suit is instituted, there are the arrears and at that point of 
'time, the tenant has no protection whatsoever under the Act; 
he has defaulted in making payment of rent as it became due. 
' This suit if the tenant wants it to be stayed, can be stayed, there- 
fore, if the tenant pays all arrears. of. rent with interest thereon. 
The word arrears must be construed with reference to the date of 
the institution of the suit. ..The subsequent payment of arrears 
in the circumstances as I have.stated above cannot exonerate 
-the tenant from his liability to pay interest in terms of sub- 
section (2). There is another point of view from which problem 
can be looked at. At the date of:the consent decree, the arrears 
were the, subject matter of a suit, namely, the'suit in the Small 
Causes Court. Therefore, interest on it was payable under 
Section 12(1) (b). There is nothing in our view in Sub-section 
(2) which deprives the landlord of his.right.to get the statutory 
interest. If the deposit in the Court -of Small Causes, Calcutta, 
is looked upon as a deposit within the meaning of the Act, even 
so, interest is payable on the arrears. 


_ At one stage of the argument, it was admitted before us on 
behalf of the appellant that interest on the-amount decreed by 
the Small Causes Cóurt had not been paid because no interest 
was payable. We are of opinion that argument is not sound for 
the reasons; given above. But then learned Counsel for the 
appellant advanced an alternative argument and that was this: 
Assuming that the deposit. would carry interest, the money de- 
posited by the tenant in this Court is ipee to cover the 
interest. , 


Assuming that to be so, had the tenant paid the amount 
within the time specified in Section 12(2)? -That depends on 
the meaning to. be given to the words ' pay through the Court ' in 
sub-section (3) According to the learned Counsel for the 


singka. 
v. 


Mishra. 


Rassen ed 


Act by reason of his failure to pay rent according to the con- 5. N. Banerjee, J. 


Meenen 


3 
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appellant the-word pays in the expression pdys throügh-the Gourt 
means. deposits. In othér words ‘according to “tHe "éirnéd 
‘Counsel if (the right amount is deposited into Court; Within the 


Sreenirain Man- month specified in the sub-section; :the suit- must be stayéd, 


singka. 


v. 
Mishra. 


Maint eA 


According to him mere deposit of the ‘amount without ae 
.Inore is sufficient for the stay oF the. suit. 
- y E 


It höüld bé observed that Sectio 13 dente eine payment 


SN. Banerjee, J. as also deposit., Sub-section (1) (b) speaks of paymerit but Sub- 


the tenant is not entitled to the -protéction of the Act. 


section (c) contemplates deposit. “Where the landlord refused 
to accept any rent referred to in .clause (a), “Clause (b)--or 
clause (c)......... es ;unless the tenant deposits such rént and 
all subsequent rent allowable Dy ‘the: Act which peone due. in: 


"A #2 


respect of such’ premises as providéd in- Section 19.....!.. CT 


. Now turning to Section 19 of the Act, we find'in süb-section 
(3) (b) that the deposit has to be made:“ within a fortnight òf the 


date on which such rent becomes due or from the. expiry-of the 


time within which such rent is. required to be paid under Clause 
{a), Clause (b) or Clause. (c) of Section 12, as the case may bé, 
in the same manner as has. beérn' préscribed Por the deposit ot 
rent, under Sub-section (D) git De 

It, doin be obgetved that in^ “the “Act thiotighout à - dis 
tinction is made" between .' payment” and. ‘deposit.’ Section. 
19(2) (b) emphasises that ‘distinction. It eh rent which is- 
Seaia to be ‘ paid’ may be ‘ sa ac tae 0 d 


Me 


We are, therefore, unable to hold ‘that the word "páys' in 
the: expression. ‘ pays .through the Court’ means ‘deposits’ 
simpliciter, in Court: : If it were the intention of the legislatiiré 
that ‘pays’ -means ‘deposits’ the legislature could have easily 
used the word.“.déposit’? It has.done so in the:ọthér párts-óf 


the ‘Act where ‘it became necessary. ‘It has used. the word in 


Section a4 itself. _ We, therefore, cannot accept 'the atgument ok 
the learned. Counsel ‘that mere deposit without anything mote is 
sufficient compliance with EIE provisions of Sub-section (2) of 
Section 12... a 


ue dq s si i l E f. l 
Lanie ‘to the Civil- Procedüre: Code, we find in:Order 24 
provision ‘for ‘payment into Court.: Rule 1 provides:for deposit 
by the defendant of-the requisite amount in ‘satisfaction of the 


Vou. 8r] '^ , HICH COURT. - 

. : 

plaintiff's claim. Rule 2 provides for notice of deposit. Rule 
-3 provides for notice of deposit. Rule 3 provides that interest 
on deposit is not to be allowed after notice to the plaintiff. In 


other words, if: notice is given to the plaintiff that the amount § 


„has been deposited, no interest is allowed to him on the sum 
deposited by the defendant from the date of the receipt of such 
notice, whether the sum ee is in full of b claim or falts 
short thereof. . xi 


- It is contended. on. behalf of the respondent that the word 
‘pay’ in.‘ pays through the Court’ means actual payment to the 
landlord. 'The respondent’s Counsel argües that the money has 
to -be deposited into Court and it is only when' the money is 
taken out of-it by the landlord that payment is made to him. 
According to respondent's counsel ' pays through the Court' 
means 'actual payment into the hands of- the landlord by 
depositing the money in Court and that must be done within 
the time specified in Sub-section (2). In other words, not only 
the deposit but the actual payment—both these acts—are to be 
done, within the month. and then and then only can the tenant 
get the protection of. the Act; otherwise, he-says there is no 
compliance with the provision of Sub-section (2). This argu- 
ment of the learned Counsel for the respondent will lead to a 
serious difficulty. ‘Suppose the money is- deposited within 5 days 
from the service of the writ of summons and for some reason or 
other for no default.of-the landlord he does not receive it until 
after the expiry of a. month from the-date Of the service of the 
summons. Is the tenant to be deprived of the protection of the 
Act? We do not think so. 'The tenant has deposited the 
money. There was no default om his part. The landlord was 
not in default either, ‘He has-not been able to take the money 
out before the expiry of. the’ month. -We' do not’ think the 
intention of the legislature was that the right of the tenant 
would, be jeopardised in: a contingency like this. 


- The learned Counsel for the respondent argues that ed 
' pays through’ the Court ' means actual: payment to the landlord, 
the landlord would suffer injury: in order to take the money 
out ‘of the ‘Court the landlord has to incur expenses: There- 
fore, it mày, in some Cases, be that he does not receive the actual 
amount of ‘arrears arid’ interest by reason. of his having had to 
incur, expenses for ‘withdrawing the money out of the Court. 


~ 
CO i 


But to that the answer is very simple. Section 14(2) of the Act 
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,says that tenant has also got to pay such costs as' the Court may 


award; A discretion has been given to the Court to fix the 
amount and no doubt, the Court when it gives leave to the 


- tenant to deposit the amount will take this matter also into con- 


sideration. Once the, Court fixes the amount and the costs to, 
be deposited, there is no question of default either of the-land- 
lord or the tenant. ‘The. tenant deposits the amount which has 
been fixed by the Court. Therefore he is not at fault. 


We think therefore that once the court has'given leave to 


deposit the amount. with the requisite interest'and costs which | 
. the court has awarded, and that sum is deposited in court by the 


tenant on notice. to. the landlord within a month from: the 
service of- the writ.. of Summons, the tenant is entitled’ to -the 
protection. -of the Act. We hold that the actual payment to the 
landlord is not- pre-requisite - ander sub-section, (s). It will be 
quite enough if within the month, ‘the deposit is made on notice 
to the landlord. ..-. ad 8 euge us Le 


rd 


In this case,. the notice was not: given to the landlord: within 
the month. The first notice which the landlord’s: attorney 
received was the, notice-of an intention of the tenant: to deposit 
the money and that was given on 14th June; that isto say, a 
month after the date: -of -the service of: the summons.- The 
summons was served on -13th June. The fact that the déposit 
had been made was-brought to the notice of’ the landlord's 


attorney on goth June after-some correspondence. : . Therefore in 


this case we are bound to hold, that the deposit was not made: 


within the time specified in Sub-section (2)'of Section 12 of the 
Act of 1948. : : The tenant, therefore, is not entitled to have the 
suit stayed and we think that the learned Judge’s usenet is 
right and: we must, ons, the. a pe c ES 


Y 


The de cettudrt Gia asked us tO. grant. relief iada Sec. | 


18(5) of the West Bengal Premises Rent Control, (Temporary 
dcc Act of 3950. "That sub-section runs as follows: — | 


- + 


1 


“a 


“IE atthe date when this Act comes into force, a suit 

- for ejectment of a tenant is. pending whether i in. trial Court 
or'in' Court. of first or second appeal. in ‘which no. decree 

© for ejectment : would be passéd except on the ground. of 


default in payment ¢ of arrears. of rent under the. . provisions. 


LM 


Vor. 87.] , HIGH COURT: . =: 
e 
of. the West Bengal Premises Rent Control (Temporary 
Provisions) Act ,1948, the Court shall exercise the powers of 
granting relief against ejectment given by Section.14 of this 
Act following the provisions and procedure of that Section, 
, as.far as may be necessary, and for the said purpose shall 
make such order for amendment of pleadings, production 
, of eyidence, remand, payment of costs as e be necessary or 


just. m 


Section 14 defines when a tenant gets the benefit of pro- 
tection against eviction.’ Sub-sections (1), (2) and (3) of section 
14 have an important proviso and that is this: 


“The tenant shall not be entitled to the benefit of 
protection against eviction under this Section if he makes 
_default in payment of the rent referred to in Clause (i) of 
the proviso to Sub-section (1) of Section 12 on three occasions 
within a period of eighteen months.” 


Section 12(i) is as follows: — 


"Subject to the provisions of section 14, where the 
amount of two months' rent legally payable by the tenant 
and: due from him is in arrears by not having been paid 
within the time fixed by contract, or in the absence of such 


CIV... 


Maroc eR 


eee 


Siana Man- 
singka. 
v. 
marnath 
Mishra. 





S. N. Banerjee, J. 





contract by the fifteenth day of the month next following’ 


that for which the rent is payable or by not having been 
validly deposited in accordance with section 19." 


It is not argued by the appellant's counsel that there has 
been no breach as contemplated in the proviso I have referred to 
of Section 14, but what is sought to be argued is that even so, the 
tenant is entitled to relief contemplated in Section 18(5) by 
reason of the fact that-the tenant was a statutory tenant under 
the Act of 1948 and therefore, he must get also all the benefits 
of the Act of 1948. In spite of the fact that this point of law 
bas been argued by an eminent Counsel, we are unable to accept 
the contention. The plain meaning of Section 18(5) of the Act 
of 1950 is this: If you want the relief, you must come within 
the four corners of Section 14. You must show that you have 
complied with the provisions of the Act of 1950, which enables 
you to ask for the relief to be given and which confers jurisdic- 
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tion'on the Court to grant the relief. ` The tenant cannot’ com- 


bine: the; Act o£ 1948 with the Act of 1950 for the purpose of 


getting the relief. The tenant cannot be allowed to fall back 
upon a portion of‘the Act of 1950 and of another portion’ of the 
Act of 1948. The 1948 Act has been eae by id 1950 dd e 

We are, therefore, anal to grant relief'to the appellant ° 
under Section 18(5) of the Act of 1950. 

The appellant has failed and there must be an ejectment. 
"siis decrée of the learned. Judge stands. The: Peponoent is 
entitled to full costs here and' in the court below: i 

La t ] ra , 

We set ce the order as to costs — by the learned Juge: 

The appellant has: aed for stay;of execution. On thé facts 
of the case, we see no:reaso& why a ‘stay should be granted. The 
appellant says.that he‘ would-appeal to the Supreme’ Court’ and 
so the execution of the decree should: be stayed. The appellant 
may act in such manner and take such proceedings as he may 
be advised but the fact that he would-prefer an: appeal does not 
by itself entitle him to have stay of execution. Having regard 
to'the facts of the,case, we are unable to accede to the prayer 
of. the appellant, for stay.of execution. ‘The stay is refused: and 
the respondent will be entitled to execute the decree in’ the usual 


_ Certified for two counsel. bo ees NETUS 


diaria. o. 4nd spree: 


] “Messrs P b, Hinmatsingha : Co.: i „Solicitors for the 


Appellant, uu LM : 


Messrs. N. C. Boral & Pyne: Solicitors for the Respondent. 


e 1 0. 05 ‘Appeal dismissed: 
Ex o ^: Order for Costs set-aside. 


L 
a ~ - , s 
>: e ` " E t 


You. .87.] - ++ HIGH COURT. , 


-Before Sir Arthur Tregor. Harries, Kt., Chief Justice 
e om -and Mr. Justice S: N. Banerjee.: - - 


. | MEHTABCHAND DHANDIA 
-4 . ] U, -* : E 2 
. SHRIRATAN MOHTA.* - 


b 


Abanet of. suit.—Ciwl Procedure Code,- (Act V. of 1908), O. a2, r. 9 (a)— 
what is a sufficient. cause. "Medical. certificate when admissible in 
. videfice,. 


, 


` Order 22, Rule (2) of the Civil ‘Procéduré Code gives the plaintiff an 
opportunity; to make dn application for setting aside an’ abatement but 
the condition is that he must satisfy the Court that he-was prevented a 
any sufficient cause from continuing the suit. 


What is sufficient cause dépends on the circumstances of each case. But 
“one thing is Clear. that the Court’ though does not dpply too enacting a 
standard -öf diligence, if there is:à delay. which in the ‘circumstances of the 
case the court thinks unreasonable, the Court does not-excrcise the dis- 
cretion conferred on it under Order 22, Rule 9(2). ' 


. Medical certificate is not: strictly admissible in evidente: The statements 
‘must bé verified D Sonebedys 


T 


+ Suits ior idemodon ar certain Sewelleem 


T 


The-material facts will:appear from the judgment. 


: M. A, N. Sen for the Appellant. 


Rigg d Age 


Mi F P. Mallick with Mr. B. “Choudhury for the Respondent. 


The jüdgrients of the Court wére as follows: — 





$. N. Banorjed, d. :—This suit was filed on August 14, 1945 
for redemption of certain jewellery. The written statement was 
fiied on or about November, 19, 1945: - The defendant died 
intestate on December, 15, 1919, leaving him surviving a widow, 
: $m, Tarabai and two.sons, Sri Ratan and Brij Ratan as his heirs 
and, legal representatives, , 


i 4 
- - r t t - f 
1 r t’ f ru & * à 


t 5 ’ L 


* Appeal from Original Order No. 117 of .1g50. 


CIVIL. 


“1950. 


A cm aul 


Mme ey 


' November, à8. 


November, a8. 
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On December -16, 1949, the plaintiffs attorney was informed 
of the death and on December 30, 1949, the riames of the heirs 
and legal representatives of the deceased were furnished to the 
plaintiffs attorney. On January 4, 1950, the plaintiffs attorney 
wrote to the defendant's attorney that he had " written to his 
client for information." On February 28, 1950 the plaintiffs 
attorney wrote to the defendants attorney asking for information 
about the date of the death of the denfendant. That was duly 
supplied. On March xo, 1950, the defendants attorney wrote 
to the plaintiff's attorney that the suit had abated.’ To that the 


plaintiff's attorney replied: “I have now been instructed to 


make the necessary, application to-the Court." The notice of 
motion of the application out of which this appeal arises was 
taken out on May 8, 1950 and the application for setting aside 
the abatement was moved before Bachawat J. on May 10, 1950 
when it was noted as made on that day. The application was 
heard on May 23, 1950 and was dismissed by his Lordship. No 
judgment was delivered. The petition in support-of the notice 
of motion is not verified by the petitioner himself but by one 
Janaki. Nath Roy who iis a clerk in the employ of the plaintiff's 
attorney. The relevant paragraph in the petition is paragraph 8 
in which it is stated that the petitioner on that date, namely, the 
date when the petition was affirmed, was at Jaipur: he was 
informed of the death of the defendant -on or about December 
22, 1949 and " as your petitioner has been suffering from rheuma- 
tism the application for recording the death, the substitution of 
the defendants and the consequent amendment of the plaint as 
aforesaid could not be made within. 9o days from the said 15th 
December 1949." This paragraph is verified upon information 
received from the plaintiff. When we asked Counsel for the 
plaintiff’ as to how that information was received he said that a 
relation came from Jaipur and gave information, a story which is 
often said in Court but which is never believed unless there is 
corroborative evidence. In this case there is no such evidence. 


In the affidavit in reply the plaintiff sets out a medical certi- 
ficate which runs as follows: ' 


“ This is to certify ' that Setji Mehtab Chand Dhandia 
(Plaintiff) is suffering from chronic rheumatoid arthritis of 
the knee-joints and that he is not fit to get about for the 
present (for about a month). He is advised complete rest 
and adequate treatment,” 


Vor: 87.] Us HIGH COURT. - 
e 

The ‘certificate is not strictly admissible in evidence. The 
statement in the certificate has ‘not been verified by anybody. 
But assuming that we take the certificate into consideration— 


1950. 


what information’ does it convey to Court? The information Mehtab Chand 


conveyed is that the plaintiff was suffering from chronic rheuma- 
toid arthritis. It does not say that he was unable to verify a 
petition. All that the certificate says is that he was not fit to get 
' about, which we understand means that he was not fit to walk 
about. But the plaintiff's attorney had all the informations he 


required for a petition for substitution. He could make the - 


petition ready and send it to Jaipur to be verified by the peti- 
tioners, but that was not done. We cannot see how his illness 
_ could prevent the ‘plaintiff from continuing the suit. After go 
days, the Code of Civil Procedure says that the suit abates and 
' Or. 22 r. 9(2) gives the plaintiff an opportunity to make an 
application for setting aside the abatement; but the condition 
is that he must satisfy the Court that he was prevented by any 

sufficient cause from continuing the suit. Jt is then and then 
" only that the Court« gets aside the abatement What is sufficient 
cause is difficult and undesirable to attempt to define precisely. 
It depends on the circumstances of each case. But one thing is 
clear that the Court though does not apply too exacting a 
standard of diligence, if there is a delay which in the circum- 
stances of the case the Court thinks unreasonable the Court does 
not exercise the discretion conferred on it under Or. 33 r. 9 
sub-rule (2). In this case in my view the plaintiff has not shown 
sufficient cause. In fact he has not shown any cause at all. He 
says that he was suffering from à chronic illness. ‘That did not 
prevent him from continuing the suit. The delay therefore has 
not been explained at all and we are disposed to take the view 
that the: plaintiff has been dilatory in-the conduct of the suit. 
-` The learned Judge has exercised a discretion in the matter and 
' we think he has exercised his discretion rightly. 


The appeal, therefore, is dismissed with costs. 
Harries, C. J. :—1 agree. 
Mr. J. N. Rakhit: Solicitor for the Appellant. 


Messrs. Chowdhury & Chowdhury; Solicitors for the 
~ Respondent. e 


: Appeal dismissed 
S.K.R.C, ! E with costs, 


Dhandia 


v. 
Shriratan 
Mohta. 


[ num ul 


Banerjee, J 


acai 


- 
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Before Sir Arthur Trevor Harries, -Kt.,.Chief Justice and 
Mr. Justice S. N. Banerjee. - 


MAHADEO PROSAD RUNGTA 
| v. i è 
SM. LUXMI DEBI AND.OTHERS.* ' 
A ppeal—Dismissal of suit—High Court Original Side .Rules—Chapter ro 
Rule 35, suit dismissed under—Discretion of the Judge, if can be 
interferred with. 


A;suit was filed by plaintiff appellant on ‘June 2,1947; writ of summons 
was served on defendants .Nos. 1 and 2..on June 14, 19447, on defendant 
No. 4 on August 9, 1947 and on defendant No. 3 on.September 13, .1947. 
The plaintiff took out a summons for discovery against.defendants Nos. 1 
and a on January 15, 1949 and inspection taken in July 1949. ‘In March 
1949 the plaint was amended. —' 


On May 31, 1950 a , notice was received by the plaintif to ithe effect 
that the suit was to be placed in the Special List and would he. dismissed 
‘for default unless good reasons were shown to the contrary , and the suit 
was ' thereafter dismissed. 


‘Held—Whether a suit placed in the Special List should-or should not be 
dismissed for default -is within the discretion of ‘the presiding Judge. 


Kumar Srinivas Prasad Singh v. Keshava Prasad Singh (1) followed. 


~e 


-The appellate Court would -be loath: to interfere with -this discretion 
„unless it was satisfied that the leaned Judge had, acted ARE 
‘or in disregaid of any legal principle. 


Rehmat-un-nissa Begam v. Price (3) relied on. 


The application of the principle that befoic proceeding under Chapter 


10 Rule 35 of the Original Side Rules the Court, in.a case of inordinate 


delay by the plaintiff, should challenge -the laggard plaintiff to.set down 


his casc at once and proceed to trial without delay according to the rules 
without disnussing the suit, must depend upon the facts of each case but a 
mere offer by the plaintiff to set down the case for immediate trial was by 
no means the determining factor. 


t gt 


* Appeal from Original Order No. ‘95 of 1950 from- the order ponen by 
S. R. Das Gupta, J. in Original Suit No. 1497 of 1947. 


G) (1985) L-R. 63 LA. 12. 
(2 (1917) L.R. 45 LA. 61. 


t 
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Dawoodayal- Kothari v. Shibnath Roy Burman (1) and Pravash Chandra. Civ, 
Dutta v. Santhal Pargana Electric Supply-Corporation Ltd. (2) referred to. 
"e 1950. 
: Plaintiff. is the- Appellant. irc 
M Mahadeo. Prosad 
] Rungta. 
Suit; for declaration that a partnership stood’ dissolved' on v; 


and from June 3, 1946 and alternatively for dissolution of the Sm. Luxmi Debi. 


partnership and that certain transfers were null and void. oe 
i P Harries, C. J. 


A 


l The material facts will: T — Bom the judgment. 
"Mr A UE Sere dor the Appellant 
Messrs. E. R. Meyer and S. Sen: for the. Respondents. 
The following. judgments were delivered: — 


Harries, ©. J.:—This is an appeal from an order of S. R. August, 16. 
Das Gupta, J. dismissing: a suit preferred by the appellant for 
want of. prosecution. under the provisions-of Ch. 10 r. 85 ofthe 
Rules. of. the Original Side-of this- Court. 


, The Rule in.question-is in these: terms: — 
"Suits and proceedings: which have: not appeared in 
, the . prospective. List: within six: months from the date’ of 
. institution, may-be, placed before a..Judge in Chambers, on - 
notice to the. parties-or their attorneys, to be dismissed: for- 
. default, unless. good cause: is sHown:to the contrary; or be 
otherwise dealt with as the Judge may think’ proper.” 


The suit in question was filed by the Plaintiff-appellant:on 
June 3,.1947. In the suit there was a prayer for a declaration 
that’a partnership under the name arid, style of Vishnupur- Rice 
Mill and Oil Mills stood dissolved on and from June 3, 1946; 
alternatively there. was a claim for dissolution of the partnership 
for a declaration of the shares of the parties and for a- further. 
declaration that certain transfers were null and void. z 

On. June 14, 1947 the writ of summons, was served on 
Mi. .B. M. Bagaria, attorney for defendants Nos. 1 and'2. On. 

(1). 943) 46:0. W.N. 653. 
-(3) (1944):48 C.W:N. 640. 


28. 
Cran. 
1950. 
— 
Mahadeo Prosad 
: wm 


Sm. tie Debi. 


tiir ip 


Jüris, C. J. 


aet eean 
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August 9, 1947 the writ of summons was served on defendant 
No. 4 and on September 13, 1947 on defendant No. 3. 


On June 3, 1947 an application was made on behalf the 
plaintiff for an interim order that the official Receiver be made 
receiver pendente lite, and on ane 18, 1944, the SRO Receiver 

was SO ae A 


On July 35, 1947 a written statement was filed on behalf - 
of defendants Nos. 1 and 2. Defendants Nos. 3 and 4'never 
entered appearance to the writ of summons and therefore were 
not in a position to contest the suit. | Fo 


Nothing was then done for over a year when Hardwarimal 
Jhunjhunwalla, defendant No. 3 died and on September 8, 1948, 
an application was made to substitute the deceased man's widow 
on the record, and this appears to have been done. 


There was then considerable delay but on January 15, 1949 
the. plaintiff took out a summons for discovery against defendants 
Nos. 1 and 2 and on January 21, 1949 an order for discovery was 
made which was to take effect within three weeks. Inspection, 
however, we are told, was not taken until July 1949. In March 
1949 the plaint. was amended. Nothing more was done in con- 
nection with this suit and on May 31, 1950 a notice was received 
by the appellant to the effect that the suit was to be placed in 
the Special List and would be dismissed for default-unless good 
reasons were shown to the contrary. I may mention that all suits 
placed before a Judge under Ch. 10, r. 35 are placed every week 
in a list known. as the Special List. 


The matter came before S. R. Das Gupta, J. and an affidavit 
was filed on behalf of the appellant by a clerk of Messrs. Khaitan 
& Co., who were the appellant solicitors. That affidavit merely 
set out the history of the case and in paragraph 16 it is stated 
that the plaintiff himself could not make and affirm the affidavit 
because at the moment he was lying ill. It is to be observed 
that this paragraph is based on information which the deponent 
is said to have received. The affidavit however is totally silent 
as to thé reasons for the inordinate delay in proceeding with this 

suit. As I have pointed out more than a year elapsed after the 
written statement before any further step was taken, and the 


i 
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step which was taken was necessitated by the death of one of the Cvir. 
defendants who had not entered appearance. About four months n 
afterwards an application was made for discovery and it took over A 


six months for the inspection to take place. Had the matter Mahadeo Prosad 
vested there, we should have been inclined to take a more lenient Rungta. 
view. But after inspection in July 1949 practically a year T 
elapsed when nothing whatsoever was done and possiblv nothing iic ra 
would have been done but for the fact that this notice was served Harries, C. J. 
on the appellant to show cause why the suit should not be dis- 
missed for default. 








Whether a suit placed in the Special List should or should 
not be dismissed for default is within the discretion of the presid- 
ing Judge, and on behalf of the respondents it has been urged 
before us that we should not interfere with the discretion of the 
learned Judge who has dismissed this suit. 


That the matter is one of discretion is clear from the case 
of Kumar Srinivas Prasad Singh v. Keshava Prasad Singh (1) 
at page 19 Lord Thankerton who delivered the jpdgment of their 
Lordships of the Privy Council observed: 


EPE P it is clear that the appellent must satisfy 
this Board that both the Courts below have failed to exercise 
. their discretion properly. Unless the appellant succeeds in 
that task, this Board will not be willing to disturb the con- 
.clusions of the Courts below." 
As the matter was one. in the discretion of the learned judge 


an appellate Court would be loath to interfere with that dis- 
cretion and indeed it could not interfere unless the Appellate 
Court was satisfied that the learned Judge had acted capriciously 
or in disregard of any legal principle. The right of an appellate 
court to interfere with the discretion of a court below was con- 
sidered by their Lordships of the Privy Council in Rehmat-un- 
nissa Begam v. Price (2). At page 66 Sir Lawrence Jenkins 
who delivered the judgment of the Board observed: 


“Their Lordships therefore are unable to affirm the 
decision.of the appellate Bench as to the competence of the 
suit. But this leaves open the question whether the Court's 
discretion should be exercised for or against the Nawab's 


(1) (1995) L.R. 63 LA. 12. 
.(2) (1917) L.R. 45 TA, 61. 


1950: 


atrum 


Mahadeo. Prosad’ ` 


Rungta. 
v. 
Sm. Luxmi Debi. 
Harries, C. Js 
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claim. The-appellate Bench decided adversely. to it, and.it 
was urged’ in‘ argument against the interference with this 
decision that it'is opposed to sound practice for an appellate 
Court: to substitute its discretion for that of the Court from 
which an-appeal has been preferred. "The justice. of this 
argument’ is undoubted, but it was at least as relevant before 
' the appellate Bench as it is before this Board. And yet the 
". appellate Bench did’ not hesitate.to express its. readiness to 
substitute: its: discretion for that of the Original Court, 
although in the view it took of the Courts jurisdiction the 
question could not arise.. 

In these'circumstances the real question ‘is whether there 
was: or is:any justification for questioning. or disturbing the 
discretion exercised by the original Court when it passed the 
decree for dissolution in the Nawab's favour. It cannot be - 
said that the Court acted capriciously or in disregard of. any 
legal principle in this exercise of its discretion. On the 
contrary; there are elements in the case which can fairly be 
regarded'as ample warrant for the first Court's.decision, and . 
for this it is enough to point to the dual position of the 
defendants, which brought their interests as contractors into 
sharp‘ conflict with their duties as partners of, the. Nawab, 
and-also-to the prominence given in the recital to. the com- 
mon purpose that' the quarries should be. remunerative and 
profitable-to:the partners." 


From these observátions it is quite clear that this Court 
should: not substitute-its own discretion for that of the Court 
below. except for very: ao reasons. 


Mr. Asoke Ser does not suggest that the learned. Judge acted 
capriciously, but’ he does suggest that the learned Judge could 
not have: taken into‘ consideration certain aspects of the, case. 
Mr. Sen:has suggested that the delay is not very great. But, 
surely a suit filéd in 1947’ should at least be ready for trial by 
1950. Again Mr. Sen. has; contended: that. his chent clearly is a 
partner and.that.he is clearly entitled to some. relief.. The de- 
fendants,however: deny. that the plaintiff: ever’ was a. partner in 
the-rice Mills and jt is.quite impossible for.this Court-to say. that 
the plaintiff had such a case that he was bound‘to succeed at least 
to some extent. Mr. Sen further contends that in-any event the 


Not, 87.] HIGH ‘COURT. 
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learned Judge was wrong in dismissing the suit'because theiplain- 
tiff was prepared there.and then to set.the case down for hearing. 
A suggestion to that effect was made to the learned Judge and it 


81 


. 1950. 


rn andi 
is said that in dismissing the suit for default after that suggestion Mahadeo Prosad 


e Was made he was.acting contrary to legal principles. In support 
of that contention Mr. Asoke Sen relied upon a Bench decision 
of this Court in Dawoodayal Kothari v. Shibnath Roy Burman 
(1) in which it was held that before the court proceeds under 
Ch. 10 r. 35 of the Original Side Rules to deprive a litigant of 
his right to prosecute his claim the court should be satisfied that 
to do otherwise would be to permit an abuse of the process of the 
Court. One test of such abuse is to challenge the laggard plain- 
tiff to set down his case at once and proceed to trial without 
delay according tothe rules. Where an offer-had been made to 
set the suit down-for immediate trial the Bench held that under 
the circumstances of the case, the proper course to pursue was to 
direct the plaintiff to proceed to trial at once without dismissing 
the suit. 

It is quite clear that each case must depend upon its parti- 
cular facts and in a later case Provash Chandra Dutta v. Santhal 
Pargana Electric Supply Corporation Ltd. (2), a Bench expressed 
the view that a mere offer to set the case down for immediate 
trial was by no means the determining factor. 

In my view the learned trial Judge could well have come to 
the conclusion in this case that the delay was such as to amount 
to an abuse of the process of the Court. Further it was a 
material factor that the plaintiff offered no explanation what- 
soever for the delay. Had some reasonable explanation been 
offered different consideration might apply. But there is no 
explanation at all as to how this case was allowed to drag on 
and why no step was taken for such a long time even after dis- 
covery had been obtained and inspection had. It might be that 
if the matter had come at first instance before this Bench we 
might, though I do not say that we would, have dealt with this 
as a border line case and given the appellant as it were the 
benefit of the doubt. But the matter comes before us in appeal 
and it seems to me that it is quite impossible to say that the 
learned Judge did not exercise judicially the discretion which 
the rule gives him. There was abundant material upon which 
the learned Judge could rightly hold that the suit was liable to 


(G) (1942) 46 C.W.N. 653. 
(2) (1944) 48 C.W.N. 640. 


Rungta. 
v. 


$m. Luxmi ‘Debi. 


tio 


Hanies, C. J. 


—————— 
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Cri. . be dismissed for default of prosecution. As I have said had any 
m reasonable explanation been given more could have been said for 
ie the appellant, but what makes the matter worse is that this 
Mahadeo Prosad delay occurred when solicitors were acting for the appellant. 
Rungta. In such circumstances there was gross negligence and gróss 
, ** na, neglect on the part of some one and I do not think this is a case 
m. Luxmi Debi. . . . i 
ie in which we could interfere. 
Harries, C. J. 
—— In the result therefore, the-appeal fails and is dismissed with 
costs, i 


8. M. Banerjee, d. :—I agree. 
Messrs. Khaitan & Co.: Solicitors for the Appellant. 


Mr. B. M. Bagaria: Solicitor for the Respondents. 
S.C. =” Appeal dismissed. 


‘Vor. 87.] l " — 't HIGH COURT. 


''- Before Sir. Arthur Trevor Harries, Kt., Chief Justice 
and Mr. Justice S. N. Banerjee. 


° BAIJNATH BAJORIA 
Ue ia 
SK. MD. MATEEN AND OTHERS.” 


* 


Calcutta Thika jus Act of r949 (West TN Act II of r949), Sec. 


2(5)]—' Thika Tenant,” definition of—The tenant to prove a, 


"system." 


Unless the tenant shows that he holds under one of those systems as 
holding a tenancy under such a system as defined in the Act. If there is 
cannot be described as Thika Tenancy within the meaning of the Act. 


~ $m. Suraj Jan Bibee v. Banku Behary Saha (1) followed. 


The Calcutta Thika Tenancy Act of 1949, only applied to a person 
holding a tenancy under such a system as defined in the Act. If there is 
no such system in Calcutta the Act can,have no applicátion to tenancies in 
Calcutta. 


Suit for possession of certain property together with mesne 
profits. 
The material facts will appear from the judgment. . 


Mr. G. K. Mitter for the Appellant. 
Messrs. E. R. Meyer and A. K. Banerjee for the Respondents. 


The judgments of the Court were as follows: — 





Harries, C. J.: 
decree of P. B. Mukharji, J. dated December 2, 1949 by which he 
. decreed the plaintiff's claim for possession of certain property 
together with mesne pou 


The Secun in title of the plaintiff — granted 
a lease to the defendantappellant on November 29, 1943 of a 
piece of vacant.land. known as No. 83, Lower Circular Road 
having an area of'3,bighas.and i4 cottahs. "The lease was for a 


i ET t tay bay CEU d. è s a EO 
* Appeal i from Original Decree, No. 51 of 1950. against the decree passed 
by P. B. Mukharji, J dated end December, 1949. 


(1) "(1949) 84 C.L.]. 183. 


e 
* ta 
+ 


This is an appeal from a judgment and <4ugust, 14. 


34 
CIVIL. 
1950. 
Amps 
Baijnath E 
v. 


Sk. Md." Mateen. 


Herries, ` Ge J. 


Wetted 
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term of three yeàfs from December i, 1943. The rent payable 
was Rs. 500/- per mensem. 


By the terms of the lease the lessee was entitled to erect 
structures upon the land and further he was entitled to remove 
all structures erected by him on the expiry of the period of 
lease. 


On May 4, 1946 the lessors transferred the reversion to res- 
pondent No. 1. At the termination of the-léase on December 1, 
1946, the plaintiff respondent demanded possession, but the 
defendant appellant refused to vacate. Hence the suit for eject- 
ment and mesne profits. 


The only defence put forward was that the defendant was a 
Thika tenant and his possession therefore was protected by the 
Calcutta Thika Tenancy Act of 1949 (West Bengal Act II of 


1949) 


The learned Judge came to the conclusion that the defend- 
ant had failed to establish that he was a Thika tenant as defined 
in that Act and therefore no question of special protection under 
that Act could arise. In the view of the learned Judge it was 
an ordinary case of a lessor claiming possession, at the expiry of 
the period of à ‘Tease of Vacant land. - 


Whether the.defendant was entitled to the protection given 
by the Calcutta Thika Tenancy Act of 1949 must depend upon 
whether the lease created a Thika tenancy as that term is defined 
in the Act. 


The term "thika tenant" is defined in section 2(5) of the 
Calcutta Thika ‘Tenancy -Act, 1949 in these terms: 


"''Thika tenant’ means any person who under the 
system commonly known as ‘thika,’ “thika masik wtbandi’ 

s ‘ thika-masik,' ' thika bastu’ or under any Other like systém ~ 
holds, whether under a written lease ‘or ‘otherwisé, or has 

. 'béen recorded in any record of rights as holding, under the 
title ‘ dakhal basatkar ' or other like appellation, land under 
-another pérson and is, or ‘but for a special contract would . 
be, liable to pay rent, at a monthly or at any other periodical 
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. . rate, for that land to such-other person and has erected any Civit. 
.. structure on such land for a residential; manufacturing or MU 
business purpose and includes the succéssors in interest of ie 


such persons.’ Baan th Bajoria. 
The defendant called evidence in tlie coitt below with a ^^ Md, Matin. 
view to showing that he was a Thika tenant. But the learned Harries, C. J. 
Judge was.not satisfied that he was thika tenant as defined in the 

Act. Allthat the defendant could show Was that he held under 

a lease for three yéars which provided for the payment of rent 

at a monthly rate and further that he had erected a structure for 

a manufacturing or business purpose upon the land. That it 

-was said, made the lessee a thika tenant within the meaning of 

the term as used in the Calcutta Thika Tenancy Act. The 

learned Judge however pointed out thàt not only must a person, 

who claims to be a thika tenant show that he holds under a 

written-lease or otherwise certain ptoperty at a rent and that he 

has erected structures oh the propéfty, but He must ‘also show 

that he holds under the system commonly known as 'thika ', 
‘thika-masik’, ‘thika masik utbandi’ 'thikà bastu’ or under 

any other like system. “Unless tbe ‘tehant shows that ‘he holds 

under one of those systems, his tenáncy cannot be described as a 

thika tenancy within this Act. -Mérely to show that he held ' 

under a written agreement at-a monthly rent and that he had - 

rected structures is merely to show part of what is necessary to 

constitute him a thika tenant. .He ‘must fuither show that he 

holds the- land under one of these sy l | 


The matter -Was considered by a Bench of this Court in the 
case of Sm. Suraj Jan Bibee v. Banku Behary Saha (1) After 
citing earlier cases decided by single Judges, I observed at 
page 186: 


“Both these cases make it cléar that the person seeking 

.the protection of the Ordinance must show that his tenancy 

is under one of these various systems. There is no evidence 

at all as to whether this tenancy is covered by any of these 

systems and therefore, I think Banerjee, J. was right in 

- holding -that the Ordinance gave no protection to the 
appellant:” 


G) (1940) 84 C.L.J. 183. 
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The Ordinance to which I made reference has now beer 
replaced: by the Thika Tenancy Act: - This Bench case is clearly 
binding on us and should be followed. 


It appears that in a later case P. B. Mukharji, J. appears to- 
“have thought that there was no system such as ‘thika’, ‘thika 
masik utbandi’, ‘thika masik’ or ‘thika bastu’ known im 
Calcutta. Be that as it may, the Act clearly only applies to a 
person holding a tenancy under such a system. If there is no~ 


Such system then the Act can have no application to tenancies in- 


Calcutta. 


On behalf of the Rusellane it was urged that as it could: 
not be established that the appellant held under any such system 
the court should hold that as he complied with the remainder of 
the definition he was a thika tenant. . We cannot accede to such a 
contention. Unless the defendant appellant comes within the- 
definition of a thika tenant as given in the Act he cannot claim 
the protection given by that Act. - We cannot overlook the fact 
that the word ‘thika’ has a variety of meanings. Frequently it 
is used to cover a lease granted to a farmer of rents.- It seems to- 
me that in the Calcutta Thika Tenancy.Act a thika tenant is a 
very special form of tenant and as the appellant has failed to- 
show that he is such a tenant he had no defence to this claim. 


That being so, the suit was rightly decreed and the appeal 
must be dismissed with costs. - The appellant must vacate the 
premises within fourteen days of to-day. The respondent will 
be entitled to execute the decree of this Court after the expiry of 
fourteen days. 





"8. N. Banorjoo, J. :—I agree. 
Mr. C. C. Biswas: Solicitor for the Appellant. 


Messrs. Mitra and a Solicitors for the Res- 
pondents. ak 


| js Eai We p Appeal dismissed 
S.K.R.C. with costs. ' 
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` ‘Before Mr. Justice R. P. Mookërjer. 
. i 'GIVIL, 
BIPRA CHARAN SARKAR AND OTHERS ome 
i | A 2 | jan 
SM. RUPESWARI -DASI* July, 24, a5. 
Et September, -6 


"Recovery of Possession —Mórtgafe— Prior “mortgagee not -makihg subsequent EE 
"mortgagee a party to his mortgage suit and purchases ; the property— 
Suit for recovery öf possession .of such property from the subsequent 
morigdgee who purchased ‘the mortgaged property in execution of his 
‘decree, if maüitainitle—Subsequérit ‘mortgagee if' bound ‘to ‘redeem ‘hith 
when Ysuth suit institüted "after Period of ‘imitation "to enfórce “the 
mortgage. ME. 


"Where prior mortgagee Toei i not, TEF a aigi mortgagee a party 
‘to "his tübrfgage suit ani in execbüoh of the mdrigage decree ‘obtained in 
stich "a suit purchases tHe property 'hintiselt, 'a duit to !"recover possession ot 
such -proberty from the subsequeiit^tiottgagee Who ‘haa purchased :the- rort- 
Kaged -property in execution of -his decree is maintainable and ‘the subsequent 
mortgagee is not bound to redeem, him if such suit is instituted after the 
period of limitation to enforce tlie mortgage. 


“‘Guiruprosail ‘Sukul-y. Tarini: ‘Charat 'Dèbraih (2) loved. 
Dhupabdi (Mini'v. Chandra Nath Chakrabarty (2) and od Chandra v. 
Abdul Rashid .(3) approved. : 


"Bijai Saran Sahi' v. Rinirabagėshwvari- P ‘Prasad uy referred to. 


Nihdrmala v v. 'Sdro rojbandhu (5) and Gaga Bhidttak v. Jógendra ‘Nath 
Mitra {by séféired vo: B E pos ; 


. The Plaintiff, subsequent mortgagee, is the Appellant. 
Suit for declaration of title. and for:recovery of possession. 
The material "facts: ‘will appear from the judgment. 


i Appeal from Appellate, Decree No. 479 of 1946 against the decree of 
S. C. Chakrabarty, Subordinate Judge, Maldah in Title Appeal No. 64 of 
1945 dated 38th August 1945 affirming the’ decree Of, B. K. Bhattacherjee, 
Mune aid ‘Court, Maldah, dated ‘the soth ‘april "945 


“+ »' 


~- 


) (1988) 42 C.W.N. 1065. "E 

(3) (1938) 42 C.W.N. 721. 

(3) (1937) 38 C.W.N. 1178. — SE NEN 
(4) (1919) 51 C.E.]..7o P.C. | oath al 

(8) (1939) 37 C-W:N-897- ^. al 
(6 Gagoy) 1 CIW.N. 403. Oe, qiu 
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Mr. Apurbadhone Mukherjee for the Appellants. 
Mr. Jnanendra,Nath Bakshi for the Respondent. 
2 ln adeo dung ue ose GAN: 
The judgment of the Court was as follows: — 


R. P. Mookerjee, J.:— The property in suit originally: 
belonged to three brothers Doman, Satish and Ananta. 


In: 1929 Doman as Karta -of the joint family executed 


mortgage in respect of the lands in dispute as also other 
lands in favour of , the plaintiff. Before the mortgage ` dues 
had been cleared it is alleged that Doman, in collusion 
with the landlord- had got the properties sold in execution 
of a decree for the realisation of arrears of rent." The 
landlords were auction-purchasers. The landlord settled 6 
bighas | out of 12 bighas _ to Rupeswari,. mother of Satish and 
Ananta. She is defendant No. 1 in. the present: suit. The re- 
maining 6 bighas of the said property was settled by the landlord 
in favour of Damayanti, wife of Doman. -In 1940 the plaintiff 


brouglit a suit'to enforce the mortgage which had been created 


by Doman in 1929. Satish and Ananta the brothers of Domän 


‘as also Damayanti widow of Doman. were, made defendants. 


Rupeswari in whose favour the landlord had made a fresh settle- 
ment of half the lands were not impleaded. ‘The ‘plaintiff 
obtained an exparte decree and ultimately the: properties mort- 
gaged were sold in' execution and purchased. by ‘the’ plaintiff. 
The plaintiff further stated that they had obtained possession on 


` the 11th December, 1942. Defendants having resisted, the 


present suit was filed on the 17th June, 1944. The 
parties impleaded are Satish, Ananta and Damayanti as also 
Rupeswari. The plaintiff prayed for declaration’ of their title 
and for recovery: of possession ,of the lands in suit. The 
Defendants contend that the plaintiff's allegation that the rent 


sale was a fraudulent one or that the settlernent in favour of 


Rupeswari, was benami one are not correct. As Rupeswari had 
not been impleaded in the, mortgage suit the plaintiffs were 
not entitled to have their title declared in respect of the 6 bigha 
plot settled with SDN TD 


The trial court held that the Rent sale. by the landlord 
was not a collusive one and that inp acm had taken settlement 


^ oT d ae 
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a 
Munisiff further held’ that the’ plaintiffs were entitled to ask 


Rupeswari -tò redeem: the mortgage but the suit as framed for 


delivery ‘of possession on declaration of tile Was s disrhissed. 


The lower Appellate ( Court affirmed the decision of the trial 


Coutt ‘both as regards the bonafides 'of- the rent sale as also the 
settlement: in favour of Rupeswari. It was also found that 
- though the plaintiffs were entitled to call upon the owner of the 
equity of, redemption who had been left out in tlie mortgage 
suit to redeem the mortgage but such a suit could be made only 


so long as the plaintiff could bring a fresh suit on the mortgage. 


In this particular case-the present suit was brought when a suit 
to enforce-the mortgagé was barred. Rupeswari; therefore could 
not be compelled to redeem the mortgage. The S REM Was 
accordingly dismissed. 


On the question whether the TEE at a ixnodtgage sale 
can successfully claim for possession against the purchaser of the 
right of redemption, who had not been made a party in the 
mortgage suit, and, if he can, on what condition, there has been 
a great divergence in the views expressed in different cases in 
this Court as also in other Courts. In the circumstances this 
Bench as constituted has to decide which current of decisions is 
to be followed. The weight of authorities as in recent decisions 
of this Court seems to support the defendants in the present case. 
Reference may in this connection be made to Guru Prosad Sukul 
v. Tarini Charan Debnath (1) and the earlier decisions referred 
to therein. It has been held that where prior mortgagee does 
not make a subsequent mortgagee a party to his mortgage suit 
and in execution of the mortgage decree obtained in such a suit 
purchases the property himself a suit to recover possession of 
such property from the subsequent mortgagee who has purchased 
the mortgaged property in execution of his decree is maintain- 
able and the subsequent mortgagee is not bound to redeem him 
if such suit is instituted after the period of limitation to enforce 
the mortgage. See also Dhupabai Mini v. Chandra Nath 
Chakrabarty (2), Jagat Chandra v. Abdul Rashid (3). 


Reliance has also been placed in the later decisions on 
Bijai Charan Sahi v. Rudrabageshwari Prasad (4), as supporting 
the view expressed in Jagat Charan v. Abdul Rashid (3). 


(1) (1938) 42 C:W.N. 1065. (3) (1987) 38 C.W.N. 1178. 
(2) (1938) 42 C.W.N. 721. (4) (1929) 51 C.L.J. 7o P.C, 
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e 
.A somewhat contrary. view. had; beem expressed: in:soqme: of 
the earlier, cases and. reference. may be made amongst others; to, 
Niharmala, v. Sarojbandhu (1), Gangadas- Bhatlak, v. Jogendra. 
Nath Mitra (2), Harpershad v. Dulmardan (3). 


-In.this view, this appeal is dismissed. In, the circumstances, 
of. the case there, will, be,no order for costs in this Court, ` > 


Leave to. appeal under clause 15 of the Li du patent. is. 


. 
"ub wow e a 
s 


A "n a E dui dita 
"$C e under MS I5 of Letter Baten granted 


(1) (1953) 37 CWN. 897. 
(2) (1907) 11 C.W.N. 403. 
(8) (igop) EL.R. 32 Cal; 891. 


Var.. 87) ; 6c BGH GOUREL o on. 
@ 
Be ie ee S ^ ORIGINAL “CIVIL. Ce e Wana 
Po n UO £M (c Cada : s Ber uot © 
a b Before Mr. Justice D. N. Sinha., 


| PREMRAJ MUNDRA _ 
hee ded Hox o ELS ij : EN 
' MB. MANECK GAZI AND OTHERS." ~- 


Attachinent before: judgment—Oider 38 . Rules sand. 6 of the Crvil Procedure 
Code (Act V of 1908)—Güiding principles for application. of. the. Rules. 


Ihe guiding dd to, be, Ts peo before, ESA 
are, the, following: — " | i 

Oy That an X undar, Order XXXVIIL rules, 5 and. can, only, ‘be, 
issued if iteumsrances, exit, as are. stated therein; 

ia Whether such circumstances exist TE question of fact that must be 
Pareng a the Cou; : 


"akaf athe, Coat epu. de A Gudea "S an. order for 
attachment before, judgment,or for security merely, because. it, thinks. that; no 
harm would, be, done. tbereby- or that the, defendant would not jns prejudiced; 


(4) That the affidavits in support of the contentions of the applicant 
must not be. vague and, mys be properly: verified. .. Where it is affxmed true 
to. knowledge or information or belief,” it, must be. stated. as to-which partion, 
is.trug, tg, knowledge, the sources. of. information should io disclosed, ntk; 
the grounds for belief should be stated; [^ 


(b) That. a. mare. allegation that biis T his. pro- 
pesties ig-not, suficient. Particulars, mugt be stated; 


(6 There is no ile that transactions before suis capnat-ba taken - into 
consideration, but the object of attachment before judgment must be to 
prevent future transfer or alienation; 


HE 
x it oy a s 4, [73 “4 


{gý Where obly a small’ portion- ofthe property belonging to: the de- 
Fenda ac bettie: disposed of, ‘no inference cap. be. drawn in: the absence. of: 


January, 1o. 


cd 


other circumstances that the alienation is necessarily to defraud or delay. the. 


plaintiff's claim; 


^1 8)': Phat the mere fact 'o£-transfe is not: enough, since-fiobody-can be 
prevented from dealing with his properties simply because a suit had been. 
filed: There must be additional circumstances to show that the transfer is 
with an intention, to. delay or defeat. the. plaintiff's clajn., it is opto the 


* Application under O. 38 rr. 5 and 6 of the Code of Civil: Procedure 
in re: Suit No. 3517 of 1950. MM NT T E 


* 
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Court to look to the conduct ,of the parties immediately before suit and to 
examine the surrounding circumstances and to draw an inference as to 
whether the defendant is about to dispose.of his property and, if so, with 
what intention: ‘The Court is entitled to consider the nature of the claim 
and the defence put forward; 

(9) The fact that the defendant is in insolvent circumstances or in acute 
financial embarrassment. is a relevant circumstance but not by itself sufficient; 

(10) That in the case of running business, the strictest caution is 
necessary, and the mere fact that a Dusiness has been closed or that its turn- 
over has diminished, is not- enough; 


(11) Where, however, the defendant starts’ disposing of his properties 
one by one immediately upon getting a notice of the plaintiff's claim and/or 
where he had transferred the major portion of his properties, shortly previous 
to the institution of the suit and was in an embarrassed financial condition, 
these were grounds from which an inference could be ligitimately drawn, - 
that the object of the ida was to i and a the pees s claim; 

à i } 

aa) Mere na of properties outside jurisdiction is not eios but . 
where the defendant, with notice of the plaintiff's claim suddenly begins 
removal of his properties outside the jurisdiction of the appropriate court and 
without any.other satisfactory reason, adverse inference may be drawn agairist 
the.defendant. Where the removal is to a foreign country, the inference 13 
greatly ipid 

- ds The defendant in a suit is under ‘no liability to take any special 
care: in administering- his affairs simply -because there is a claim pending 
against him. Mere neglect, or suffering execution by other creditors $ not 
a sufficient reason for an order under.order $8. 


5.(14) -The sale of' properties at a gfoss undervalue- or -benami ‘transfers 
are always good indications of intention'to defeat the plaintiff's claim. The’ 
court must however be very cautious about the evidence on these points and 
not. EIE on Mond HOM. s TOS d 


Application by the Plaintiff for an order that the Defendants 
do furnish security for the Plaintiff's claim. and in default some 
of. the properties belonging to the Defendants be attached before 
judgment.: + - -- a. 


.. Suit is.one for goods sold and delivered by. the, Plaintiff to the 
Defendants. 


rey 


The material facts will appear from the ere 


NPCs td NU We fu.-um s € P à , 1 
Mr. M. Hazra for the Petition. 
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Mr. Priti Burman for the Respondents. 


4 
4 


^» The judgment of the Court was as follows: - 


D. N. Sinha, d 1— This is an P under the pro- 
visions of Order X XXVIII, rules 5 and 6, of the Code of Civil 
Procedure, for an order that the defendants do furnish security for 
the plaintiff's claim, and-in default, the properties set out in the 
schedule annexed to the petition, belonging to the defendants, be 
attached "before judgment. ‘There’ is a” further prayer io 
Ben but this: is not pressed. . 


The. ‘suit “is for goods sold and. delivered- by the plaintiff to 
the defendants. The sale is evidenced by a-document described 
as a “chalan "in the petition, the actual document being headed 
as a “credit memo.." <A copy of this document has been annexed 
to the petition. This “credit memo” states the namie of the 
purchaser as Muhammad Maneck Gazi. It then gives the des- 
cription of the goods, together with its rate and prices.- It con- 
tains an endorsement at the bottom -as follows: — 


^ “We certify the above prices is/are correct and no ovet- 

charge has been made.” It is signed by the purchaser, 

namely, Md. Maneck Gazi. "The dócument also contains 
"the Salesman's signature? ^  ' g] E 


- The petitioner states that the defendants made payments 
from time to time and returned a. portion of the goods and there 
is now due, a sum of Rs. 7,927/10/- from the defendants which 
they have failed to pay. i 


It is stated ve the defendants are Muhammadan business- 
meh and they used to carry.on a small business at their residence 
at village Raghabkati, Basirhat, in the district of 24 Parganas. 
The village is’ just on the border of. Hindusthan.and Pakistan. 
It is stated. that they have stopped «heir business at Raghabkati 
and have.started a small business in’ Pakistan. -It is further 
alleged that the defendants approached one Shyamapada 
Upadhyay, a zemindar and landholder, residing at village Sara- 
pool in Basirhat, very near the village of Raghabkati, a few weeks 
ago, and requested him to purchase the, immovable properties 
belonging to the defendants, particulars whereof are set out in 


jd 


' Premraj ii Mundi 
v. 
Md. Maneck 
Gazi. 


January, ro. 
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the petition, for a sum of Rs. 8,000/-. I have before ine an 
affidavit of Shyamapada Upadhyay, and he not only confirms 
that the defendants wished to'sell off the properties, but he also 
says that they told him that they wished to sell away their pro- 
perties'and.go'to Pakistan to settle down there. The ‘petitioner 
alleges that the defendants are trying 'to dispose of their pro- 
erties: with the intentidn of obstructing and ‘delaying thie 
extoution of any decree that may'-be spassed against them. 


The defendant No. 1 has ‘filed an affidavit in which “Kefas 
taken a very curious defence to'the suit. He says ‘that he-lent 
his godown to the petitioner for storing his goods, and in view . 
of that-fact, the petitioner ‘used ‘to get credit vouchers signed by 
^im. He'says ‘that he signed the vouchers as witnessing ‘the 
quantity 'of articles stored. ."He concludes ‘by saying that ‘nothing 
is due from ‘him; on the A he is to get commission for 
storing the articles. 


In view ‘of the “ credit memo " signed by him as ‘mentioned 
hereinbefore, this story sounds incfedible. It is true ‘that:at this 
stage I cannot come to a final decision as to the merits of the 
defence; but I am entitled to consider the evidence as'has been 
presented before me, to doscover whether the defence isa bona- 
fide one or whether the défendants?have any reasonable chance 
of success at the trial. Further, as.I ‘will presently explain, I 
have to come to a decision as to the intention of the defendants 
and as to whether I should believe the case made’ by ‘them ‘or that 
of the petitioner-and his witnesses. 


The learned Advocate appearing on behalf of the defendants 
stresses the point that I cannot at this stage go into the question 
ofthe merits of the suit ‘at all. He further states'that no case is 
‘made ‘out ‘to ‘show ‘that 'the defendants were ‘transferring their 
properties with an intention ‘to delay or defeat the ‘plaintiff's 
claim. It is therefore necessary for me to recapitulate the law 
on the subject. The relevant portion of Order XXX'VIH, rules 
5 and 6 of the Code of Civil Procedure runs as ‘follows: — 


“5 (1) “Where at any stage of a suit, the Court is satisfied 

by affidavit or otherwise, that the defendant, with 

| intént ‘to obstruct or delay the ‘execution of any 
decree’ that may be passed, against him,— 


Vor. 87] l HIGH COURT, 


(a) is about to dispose of the whole or any part EE 
his property, or 


(b) is about to remove the’ whole or any part of 
his -property from the local limits of the juris- 
-~ -diction of the Court, ; 


the Court may direct the defendant, within a time 
to be fixed by it, either to furnish security, in such 
sum as may be specified in the order, to produce and 
place at the disposal of the Court, when required, 
the said property or the value of the same, or. such 
portion thereof as may be sufficient to satisfy the 
decree, or to appear and show cause why he should 
not furnish security i 
6 (1) Where the defendant fails to show cause why he 
should not furnish security or fails to furnish the 
security required, within the time fixed by the 
Court the court may order that the property 
specified or such portion thereof as appear sufficient 
to satisfy any decree which may- be passed in the 
suit be attached.” l 


The necessity for orders under this, rule arises ano daily 
among litigants. As will be found from a plain reading of this 
rule, the mere disposal or removal-by the defendant of any ‘of his 
property is not sufficient, such disposal or removal must be with 
intention to obstruct or delay the execution of any decree that 
may, be, passed against the defendant., It isnot always easy to 
establish the intention of the debtor, and the cases must neces- 
sarily depend on their own facts. No hard and fast rule: has 
ever been found as to what facts would be sufficient to entitle the 
creditor to get an order under this rule. It has rightly been 
pointed out that the powers given under this rule are wide, and 
unless cautiously applied, might, become oppressive to the de- 
fendant. It has also been pointed out that a wealthy plaintiff 
might abuse the provisions of this rule into paralysing a poor 
defendant by freezing all his assets. 'It has also been stated quite 
rightly, that just.because the plaintiff has filed a suit, the defend- 
ant is under no óbligation to stop all dealings with his pro- 
perties. On the other hand, it has to be borne in mind that the 
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creditor is seldom in a position, immediately on the filing of a 
suit, to establish by conclusive evidence: that the defendant was 
about to dispose of his properties with the intention of delaying 


Premraj Mundra or obstructing his claim., The unfortunate creditor who cannot 


v. 
Gazi 
Md. . Maneck 





Sinha, J. 


get his claim paid is entitled to,as much protection as the debtor. 
Legal proceedings in this country are still expensive and pro- 
tracted. The plaintiff often finds that after a long and expensive 
litigation, he gets, a decree which is worse than useless, as in the 
meantime the defendant has got.rid of all his properties. 


In my opinion, therefore, although the provisions of this rule 
are to be applied with caution, i[ they are applied too strictly, 
the plaintiff can only obtain an order under conditions which are 
theoretically possible but which in practice will be impossible to 
demonstrate to the hilt. I think that the Court should follow 
the golden means and come to a conclusion on the facts and 
circumstances of each case as to whether a reasonable man should 
apprehend that what tbe defendant was doing was with the 
intention of defeating the plaintiff's claim. A,certain amount of 
inference from the facts disclosed, is inescapable. 


I shall now - proceed to deal with the authorities on the 
point. r i !4 hd "T 


In the case of Shoshee Shekhoreswar Roy v. Haro Gobind 
Bose (1), the facts were as follows: -— 5. " 


` 


The defendant acted as a Manager of the plaintiff for some 
time. As security, he deposited in the Collectorate a sum of 
Rs. 15,000/-. He then got another appointment under the Court’ 
of Wards and was desirous of depositing a part of this very sum 
as security, and the Collector had no objection. The plaintiff 
applied for an order under section 483 of the Code which corres- 
ponds to Order XXXVII. r. 5 of the present Code. Garth, C.J., 
stated as follows: — 

* We consider on the contrary that there was no ground 
whatever ‘for the application; We quite agree with the 
' Bombay Higli Court that the power givém- to the Courts: 
under this Section should be exercised sparingly and with 
thé. uttnost caution. ' A Civil Court. should be thoroughly 
satisfied’ before it proceeds pado a Section that the 
(1) (1883) 13 C.-L. R 3x6. eo ` 


` 
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L'u defendant.is really disposing ‘of his^property" with "intent Civil 
to- obstruct or idelay the: éxecution of -any: décree that may eR 
1951 
:. be; passed .against him. .. We. find. here not the slightest 
_ pretence for any such supposition... ess. s.s . "What Premraj j Mundra 
. possible reason have we for supposing that the defendant Y 
Md. ‘Maneck 
et doing this for the purpose,of obstructing or délaying the Gi 
ji; execution of any ‘decree that v dd dues MEN him? AE 
; Sinha, J. 


OX "Courts. were; to use. this Section. in the. manner 
' contended by. the plaintiff, they. would become the -instru- 
ment of the grossest opprenipa. 


f 


i 


- In ‘Jai Prakash Narain ‘Singh’ v.  Basants' Kumari Debi, (1) 
E T. agreed with this decision of Garth aC]. and stated 
as follows :-—. ` 


» b ^a 
$05. are = +} m 


dog Ta be esc: mould: bis fully satisfied before it:proceeds 


, under.that. section, -that the'défendant.is really idisposing of 
his properties with intent to-obstruct or pa. 'the execution 
,, of any decree that may: be poe against, -him.”. sc 


An this case, the plaintiff was the mortgagee. d his allega- 
tion Was that the mortgaged property would not be. sufficient 
and ‘that’ unléss an order for, attachment. before judgment was 
granted, the defendants would dispose , of ‘the whole of their 
property. "The. affidavit in support was,of the  vaguest character, 
being verified | true to. information and, belief, the source of 
information or the grounds for belief not, ‘being, disclosed. The 
learned. ;Subordinàte Judge stated “that ; there would. be no 
" Harm" an keeping. the properties . under attachment. 
Moókerjee, Í pointed out that this yiew was manifestly wrong 
and. could not be. sustained, . He Oben to 2y as follows: — 


f4 


ae ‘An attachment practically” ‘takes away the power of 
= > üliéhatión, and such | a. restriction on the exercise , of the 
. "undo ibted rights of. ownership ‘Ought not to be imposed 
au Upon an individual except upon clear and convincing proof 
“that the Order i is needed, for the Protection of the plaintiff." 


In,the, case, of Monmothonath Sett v.. Nagendranath Bhatta- 


charya (a). the plaintiff wanted, to have.an attachment before. 


judgment. on the ground. that three or four; n prone the 
(1) (1911) 15 I. C. 604. LUN st 
(2) (1925) A. I. R. [1936] Calc. 855. ' 
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defendant and his father had borrowed a sum of Rs. 25,000 |- and 
mortgaged their property. Cuming J. stated as follows: — 


. ' "It may be here pointed out that the mere fact that the 
. defendant in the past mortgaged his property or otherwise 
disposed of it would not be in itself a sufficient ground for 
an order under Order XX XVIII, r. 6. What we are con- 
cerned with is the present conduct of the defendant and the 
Court must be satisfied that he is now about to dispose of 
his property with the intention of delaying and obstructing 
any-decree that the Court might pass against him." 
In this case also, the relevant paragraphs of the affidavits 
were verified true according to information, enquiry and belief 
but the sources or grounds thereof were not disclosed. 


In the case of Sourendra Nath Mitra v. Sm. Tarubala, (1) 
the defendant had admittedly vast properties. She had been 
running into debts, but the amount of debts compared to the 
amount of her properties, did not amount to very mich. 
Mookerjee J. stated as follows: — l 


“The nett result of that then is that there are the 
aforesaid claims on the appellants’ estate, an attachment in 
respect of Rs. 50,000/- on one of the Calcutta properties, 
and that the appellants are about to mortgage their pro- 
perty for Rs. 1,50,000/-, which it is said, is due to one of the 
creditors. These facts taken together, and in view of the 
value of the appellants’ properties, in my opinion, fall far 
short of establishing that the defendants are about to dispose 
of their properties with intent to obstruct or delay the 

- execution of any decree that the plaintiff may obtain. An 
attempt to secure debts already incurred by executing a 
mortgage in respect of them, does not necessarily indicate an 
intention to obstruct or delay the execution of a decree which 
has not yet been passed, and such a mortgage will not, in a 
case when the value of the properties far exceeds the amount 

_ o£ the said debts as well as the claim in the suit, necessarily 
obstruct or delay the execution, for the plaintiff will be able 
to put up properties to sale, subject to the mortgage that 
may be executed and realise the decretal dues." 


-+ In the case of Sikharja Nath Roy Chowdhury v. Raja Janaki 
Nath Roy, (2) an order for attachment was made by the 

` (2) (1927) 31 C. W. N. 432. 

(2) (1932) 36 C. W. N. 790. 
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e 
court below, because the mortgagors were obstructing’ the 
mortgage sale, and properties subject to the mortgage were 
being allowed to get into arrears for Government revenue. 
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It was alleged that there was gross neglect of the judgment Premraj Mundra 


debtors themselves which would lead to great obstacle in the 
way of the decreeholders realising their dues. Rankin, G.J., 
stated as follows: — 


“You cannot get an order under Order XX XVIII for 
gross neglect . . . . . . In the same way he (meaning 
the lower court) illustrates as a typical instance in support 
of the applicant’s allegation the case of a property sold in 
execution of a decree by the Khulna Loan Co., as if the fact 
that the man is suffering an execution sale is the same thing 
as voluntarily. disposing of his property with a fraudulent 


intention . . . . . ., It seems to me almost difficult 
on the affidavits to pretend that there is any case under 
Order XXXVII . . . . . . While one quite sym- 


pathises with the laudable desire of the mortgagees trying to 
realise their dues by attaching other properties of the 
judgment-debtor, that is certainly not the object of the 
provisions of Order XXXVII." 


In the case of Durgadas Das. v. Nalin Chandra Nandan, (1) 
the plaintiff. alleged that the defendants were trying to 
dispose of their properties set out in his schedule to the 
plaint. ‘This .statement was based partly on information 
and partly, on belief, but the.sources of information as well as 
the grounds of belief were not stated. No overt act towards the 
alienation of the properties was even suggested, such for example, 
negotiations or offers for sale, and there was no proof that the 
properties were in danger of alienation. Most of the title deeds 
of the properties were in the possession of the plaintiff. 
Lort-Williams J. stated as follows: — . 


“But the Court must be thoroughly satisfied and there 
is nothing in these documents tó show that the defendants 
ever had any intention of obstructing or delaying the 
execution of any decree which might be passed against them, 

or with such intent were about tó dispose of their property. 
‘Mere vague allegations are not sufficient 

and the mere fact that a' defendant has in the past mort- 

"gaged or disposed of his property, is not a sufficient ground 


(1) (1984) 38 C. W. N. 771. 


v. 


. Maneck 
Gazi. 
Sinha, J. 


rr 
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for levying.attachment. . There must be a present intention. 
za Moreover, the: Court must be satisfied that 
interference is necessary to prevent injury which is irrepar- 
able, and that the mischief: or inconvenience which is likely 
to arise in consequence of withholding the relief will be 
greater than that from granting it . . . . . Finally, 
neither injunction nor attachment out to be lightly 
granted. It would be a serious thing if persons in possession 
were restrained 'from making use of the property merely 
:because a suit-has-been instituted about it. It is only where 


. cit-ls essential that properties should be kept’ in its existing 
` icendition, that the:Court should interfere." . 


In the case of Nowroji Pudumjee Siradar v. The Deccan 


Bank 'Ltd. (1) the plaintiffs were voluntary liquidators of the 
Deccan "Bank and filed a suit against the defendant | to recover 
losses incurred by the ‘bank owing to the alleged misconduct and 
negligence 0 DE the defendants. "McLeod CJ. stated : as Pong: — 


‘ty 


E 


“Before-án order of attachment ‘before — can 


'" be'made, thé Court must be satisfied upon affidavit or other- 


wise that the defendant, with intent to obstruct or delay the 
execution.of any decree that: may. be. passed against him, is 


` about:to dispose of the whole or any part of his property. 
z It is not disputed that Defendant No. 1 had agreed to sell 
itwo items of:his immoveable properties in the Poona-District, . 


but merely because he ‘had: attempted to sell some -of his 
immoveable properties while proceedings against ‘him are 
pending, it does.not follow that he -is disposing of the 


"property with intent to obstruct or delay the execution of 


any decree that may be passed in the suit. . . 
Itmay be quite possible that the defendant had an intention ` 
to defraud the plaintiff.- But there is. nothing in the mere 
-agreement to sell this portion of the, first defendant's pro- 
perty from which it can be presumed that he actually had 


, that intention. A man is not debarred from dealing, with 


.his property because a’ suit. has been filed .against „him. 


Otherwise, in every case in which a suit is brought against a 


man, if during the pendency of-the proceedings. he sells some 
of his properties that would be at once.a sufficient ground 


', to satisfy the Court that he is disposing of.his property with 
(1) (1921) A. I. R. [1921] Bom. 69. KS. « C oue E nh 
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intent.’ to: defraud the plaintiff: .Clearly there: must be 
additional: circumstances before the: Court- ‘can be ae 
that: such an intention exists. dá 


The learned. Judge held that the evidence of certain: sales 
effectéd' by the first defendant in previous years. In order to pay 
Off certain debts which had been incurred, previous to the tran- 
saction in suit, were not sufficient evidence to warrant an attach- 
ment before judgment. "The learned Judge further stated that 
there had been a considerable rise. in the value of immoveable 
property in and around Poona, and it was -more reasonable to 
infer that the first defendant was. taking advantage of the same to 
dispose ' of two items of his immoveable properties which. ad- 
mittedly formed. a small proportion of his whole property. 


In the case of Sennaji Kapurchand v. Pannaji Devichand (1) 
it was alleged’ that the first defendant’ was about to, récover the 
dues'of his shop as soon as possible and to remove the articles 
therefrom. As’ regatds’ the second defendant it was alleged that 
he had closed one of the shops, having disposed of all the articles 
therein; and the other shop was almost closed as its business 
had dwindled from-about two or three lakhs to a very petty sum. 
Thé défendant produced ample' evidence before the Court that 
they were substantial mérchants aud Were not about, to. dispose 
of their property with intent to obstruct or delay the execution 
of any decree’ that the plaintiff might entertain. The plaintiff 
produced ‘no’ evidence in answer to this to prove the allegations 
which he had made and upon which he had obtained an interim 
order. It was held’ that an attachment before judgment should 
not issue. | 


{ i i ! 4 


In the case of Chandrika Prashad Singh v. Hiralal and others 
(2), an order for attachment was made by the Subordinate Judge 
upon an affidavit affirmed by the: Am-Mukhtear of one: of the 
plaintiffs which, was.of the vaguest description, without disclosing 


as to how much was true to knowledge and how much true to. 


information and belief; nor the sources: of information, nor the 
pu of belief. Dawson Miller C.J. stated: as follows: — 


"“ The power given to the Court to'attach a defendant's 

` property before judgment -is never meant to be 'exercised 

lightly or without clear proof of the existence of the mischief 
(1) (1921) A.LR. [1933] Bom. 276. 
(2) (1923) ALR. [1924] Pat. 813. 
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aimed at in the Rule. ` To attach a defendant's property 
before his liability has been established by a decree may have 
the effect of seriously embarrassing him in the conduct of 
defence, as the properties could not be alienated even for 


| the purpose of putting him in funds or defending the suit 


which may eventually prove to have been entirely devoid of 


' merit. Such a power is only given when the Court is satis- 
. fied, not only that the defendant is about to dispose of his 


property or to remove it from the jurisdiction of the Court, 
but also that his object in so doing is to obstruct or delay 
the execution of any decree that may be passed against him, 
and so deprive' the plaintiff, if successful, of the fruits of 
victory. In the present case, the learned Subordinate Judge 
has not stated that he does not believe the defendants when 
they say that they have no intention of alienating any por- 
tion of the property under attachment. All he says is that 
this explanation is not sufficient. It seems to me that once 
you accept the view that the defendants have no intention 
of alienating their property, there is no longer any power 


in the Court to grant an order for attachment before judg- 


ment, . . . . «. . but the learned Judge goes on and 
gives as reason for passing the order in question, that it is 
not made out by the defendants how. the decree can be 
realised if steps are not taken to keep the defendants’ pro- 
perty under attachment, and therefore, that no attempts have 
been made to show how the defendants would be prejudiced 
if their property did remain under attachment, when, as they 
say, there was no intention of parting with it 

It is perfectly clear that the reasons given by the learned 
Subordinate Judge for epee an attachment cannot 
stand." 


` In the case of Ram Khelawan Singh and others v. Singheswar 
Prasad Singh, (1) the defendant at one stage stated that he ‘was 
willing to give an undertaking not to transfer the property before 
the decision of the suit, but ultimately they did not give this 
undertaking whereupon the learned Subordinate Judge made an 
order for attachment before judgment. It was held that the 
order :could. not stand because an attachment before judgment 
could only be made if the conditions laid down under Order 
XXXVIIT, r. 5 had been satisfied. 


(1) (1927) A. I. R [1938] Pat. ina. 
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In the case of Bedanand Rai v. Nabakumar Singh, (1) the Civil 
plaintiff alleged that the defendant had alienated certain items Mp 
of the properties before the suit, and further stated that the pt 
defendants had stated to one Ram Pershad Singh that they were is Mundra 
prepared to alienate through collusive and benami sales the 
remaining properties. There was no evidence as to what pro- Gazi 
perties the defendants were going to alienate. According to e 
Varma J. an alienation previous to the suit was not enough. Sinha, J. 
The Court had to be satisfied that transfers were going to be SEE 
made after the suit had been filed. The learned Judge referred 
to the case of MacGregor v. Cawnpur Sugar Works Ltd. (2) where 
it was held that it was open to the Court to look to the conduct 
of. the parties immediately before the suit, and to examine the 
surrounding circumstances. This statement of the law was 
accepted but it was held that there must be transactions sub- 
sequent to the filing of the suit or an apprehension of such 
transaction taking place. In the Calcutta case just mentioned, 
the defendant had been selling his immoveable properties shortly 
after notice had been given by the plaintiff of his claim to enforce 
his contract. The learned Subordinate Judge drew the inference 
that the defendant was about to dispose of his properties with an 
intention.to obstruct or delay the execution of the decree which 
might be passed against him. Mookerjee J. stated as follows: — 
“The facts as they appeared in the proceedings of the 
‘Court below, have not been challenged, and we are not 
prepared to say that the Subordinate Judge has erroneously 
estimated their bearing. But it has been suggested by the 
learned Vakil for the Appellant that in order to bring the 
case under section 483 of the Code of Civil Procédure, it 
must be proved that the attempt at alienation was made 
after the commencement of the action. This contention is, 
in our opinion, based upon a narrow Construction of section 
483. It is open to the Court to look to the conduct of the 
parties immediately before the suit and to examine also the 
surrounding circumstances and from these to draw an in- 
ferencé as to whether the defendant is about to dispose of his 
property, and, if so, with what intention." 
In the case. of Ram Swarup v. Chiranjilal (3) defendant had 
transferred 80 per cent of his properties and also changed the 
name of the firm. It was held that an ee before 
judgment should issue. 
(1) (1937) LL.R. 17 Pat. 89. 
(2) (1900) 11 C.L.I. 19. 
(9 [1941] A. M. L. J. 30, 
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In the case of General Coal Supply Co., Ltd., Amritsar v. 
Karamchand Thapar and Bros., (1) it was proved that the de- 
fendant compäny was in insolvent condition and was rapidly 


Premraj Mundra disposing of its assets. An order for attachment was made. 


v. 


Md. Maneck 


Gazi 


—— 


Sinha, J. 


From a perusal of all the authorities, I think the-followirig 
guiding principles can:be deduced : — 2 
(1) That an order under Order XXXVIII, rules 5 and 6 
. can only be issued if' circumstances exist as are stated 
therein; 
(2) Whether such circumstances exist is a question of fact 
that must be proved to the satisfaction of the Court; 
ij 
(3) That the Court would not be justified in issuing an 
order for attachment before judgment or for security 
merely because it thinks that no harm would be 
done thereby or that tHe defendant ‘would ‘not ‘be 
prejudiced; l 


(4) That the affidavits in ‘support of -the ‘contentions of 
the applicant must not bè vague and must be pro- 
perly verified., Where it is affirmed true to know- 
ledge or information or belief, it must be stated as 
to which portion is true 'to knowledge, the sources 
information should ‘be disclosed, and ‘the grounds 
for belief should be stated; 


(5) That a, mere allegation that the défendant was selling 
off'his properties is not sufficient. Particulars ‘must 
be stated; 


(6) There is no rule that transactions before suit cannot 
be taken into considération, but the object of 
attachment before judgment must be to prevent 
future transfer or alienation; 


(7) Where only a small portion of the ee Big 
to the defendant is being^disposed of, no inference 
can be drawn in the, ábsence of other circumstances 
that the alienation is necessarily tó defraud or delay 
the plaintiff's claim; 

(1) (1934) A. I. R. [1934] Lah. 594. 
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. (8) ‘That the mere fact of transfer, is, not enough, since 
nobody can be prevented from dealing with his pro- 
 perties, simply because a suit had been filed: 
lhere must be additional circumstances to show 
that the transfer is with an intention to delay or 
defeat the plaintiff's claim. It.is open to the Court 
to look to the conduct of the parties, immediately 
before suit and to examine the surrounding cir- 
cumstances and to draw an inference as to whether 
the defendant is about to dispose of his property 
and, if so, with what intention: .The Court is 
entitled to consider the nature of the claim and the 

defence put forward; 


- (9) The fact that thé defendant is in insolvent circum- 
stances Or in acute financial embarrassment is a 
relevant circumstance but not by itself sufficient; 


| (20) That in the case of running businesses, the strictest 
caution is necessary, and the mere fact that a busi- 
ness has been closed or that its turnover has dimin- 
ished, is not enough; 


K D Where, however the defendant starts-disposing of his: 


properties oné by one immediately upon getting a 
notice.of the plaintiff's claim and/or where he had 
.transferred the major portion of his- properties, 
shortly prior to the institute.of the suit and was 


in an embarrassed: financial. condition, these were 


tie a grounds from which an inference:could be legiti- 
P a mately drawn, that the object of the defendant was 
to delay and defeat that plaintiff's claim; 


(s) Mere removal of properties 'outside jurisdiction is not 
"enough, but where the defendant, with notice of 
the plaintiff's claim suddenly begins removal of his 
| properties outside the jurisdiction of the appro- 
priate court and without any other satisfactory 
réason, an adverse. inference may 1 be drawn against 
‘ase the defendant. Where the. removal is to a foreign 
‘country, the inference- i is greatly strengthened; 


x J The defendants in a suit i$. under no liability to take 
. ahy special care in administering his affairs simply 
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because there is a claim pending against him. 

' Mere neglect, or suffering execution by other 
creditors is not a sufficient reason for an order under 
order 35. 


ay 7 The sale of the properties at a gross undervalue or 
benami transfers are always good indications of an 
' intention -to defeat the plaintiff's claim. The 
court must however be very cautious about the 
evidence on these poe and not rely on vague 

b ara 


Applying these principles to the facts of this case, what do- 
I find? The, defendants are businessmen in a small way at 
Raghabkati, a village on the borders of Hindusthan and 
Pakistan. "They have closed the business in India. They have 


started a business'in ‘Pakistan. They ‘approached a prospective 


purchaser for sale of their entire property. On this point, I have 
the affidavit of the actual person to whom the proposal was 
made. As against this, ‘the first defendant makes a mere denial. 
I have to make up my mind whether to believe the evidence 
placed before me on behalf of the petitioner or that of the de- 
fendant No. 1. I have alréady stated that the defence taken by 
the defendants sounds to. me incredible. It may be that at the 
trial evidence would be placed before me which will convince me 
that the defence is true; but on the face of the admitted docu- 
ment, dated May 6, 1949, I cannot at this stage believe the story 
put forward by defendant No. 1, and in any event, I am in- 
clined to accept the evidence of Shyamapada Upadhyay rather 
than. that-of defendant No. 1. It has been stated. in the petition 
that save and except the .propérties mentioned in the schedule, 
the defendants have no other properties in India and this is not 
denied. ` Defendant No.. 1 , Says that they have no intention of 
selling: the properties | or. going away to Pakistan. But regard 
being had to the" defence disclosed and also the fact that the 
border line between India and Pakistan is so tantalizingly near, 
I ami‘ not at all sure that the apprehensions of the plaintiff are 
not wellfoünd. The evidence placed before me on behalf of 
the petitioner is not vagüe as was in some of the authorities cited 
above. The best possible evidence has been placed before me, 
and I see no reason to. disbelieve it. The plaintiff -has a bona- 
fide: claim, supported by written documents. Shortly before the 
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institution of the suit, the defendants have been trying to dispose 
of the entirety of their immoveable properties at a price which 
according to their own case, is highly inadequate. They have 
stopped their business and have started doing business in a 
foreign ‘country and have expressed their wish to migrate them. 


Under the circumstances, I am of the opinion that the plain- 
tiffs have made out a case for the orders asked for, and there will 
be an order that the defendants do furnish security to the 
amount of the plaintiff's claim within a fortnight from the date 
of this order and that ‘in default, the right, title and interest of 
the defendants in the properties mentioned in Schedule B to the 
petition, be attached before judgment. The ad-interim injunc- 
tion will continue until.the attachment is made effective. ‘The 
costs of this application will be costs in the case. ` | 


Messrs, K. K. Dutt & Co.: Solicitors for the Petitioner. 
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Before. Mr. Justice. P.. B. Mukharji. 


THE STATE í 
v. 
NARENDRA NATH MAJUMDAR.* 


apy 


Indian Arms Act (Act. XI of. 1878) Sec. 19(f) read with Sec. 19(A).— 


Various theories and cases on the concept af.“ possession " discussed— 


Extent of previliged communi£atior between husband and wife under 


Sec. raa of the Indian Evidence Act (Act I of 1872}—Concept 
of possession under Sec. 27 of the Indian Penal Code-(Act XLV of 1860) 
-If applicable to explain “‘ possession "" under, the Indian. Arms Act— 
Possession as a test or an element of crime—“ Control ” under, Sec. 19(f) 
of the Indian Arms Act, meaning of—Whife’s possession of a pistol with- 
out licence, if can mean husband's Pasion, naer the Indian Arms 
Act. 


The accused was charged under section 19(f read with Sec. igA of the 


Indian Arms Act for having in his possession or in his contro] without licence 
one pistol and four rounds of cartridges. ‚The accused, while in police cus- 
tody took the police to his bed room and himself looked into the different 
parts of the bed room in search of pistol but be failed to find m pistol 
there. 


Then the accused talked to his wife and the wife left the room and 


returned with the pistol and cartndges. The wife was also put under arrest 
but was later on let off. 


Held—{:) The protective provisions under Sec. 122 of the Indian 
Evidence Act 1s passed on the wholesome principle of preserving domestic 
peace and conjugal confidence between the spouse during coverture. 
'The exceptions are also based on common sense. 


(ii) Sec. 27 of the Indian Penal Code in terms cannot be applied 
to explain possession under tbe Indian Arms Act. 
(i) ''Possession " as a test or an clement of crime must be of 
such character as can relate to the fundamental principle of mens-rea 
in Criminal jurisprudence. 'The animus must be there and the mens 
rea must be there. 


(iv) There can be no possession without intention or conciousness 
of will. Wherever possession is a basis of crime conciousness or animus 
must be established, unless the statute creating the crime excludes it. 


* Fifth Criminal Sessions, 1950. 
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(v) The Word “ control ” under Sec. 10(f) of the Indian Arms “Act 
means that the’ accised must have- such power over ‘the weapon. ‘that he 
can ‘direct its custody, production, use or disposal ‘in ‘some manner. 


Request: and compliance with the ENS do not necessarily indicate 
control. 


(vi) Where-the place in which an article is found is one to which 
several persons have equal right of access, it. cannot be said to be in 
possession `of any one of them. 


The accused in the case‘was Narendra Nath Majumdar. 


Charge under Sec. 19(f) read "with Sec. 19A of the Indian 
Arms Act also charge under Sec. rg(f) alone of the said Act. 


The material facts will-appear-from the judgment. 


Mr. J. N. Banerjee for the State. 


Messrs. N. Das Gupta and S. N. Roy ‘Chowdhury for the 
Accused. 


The judgment of the Court was as follows: — 





P. B. Mukharji, J. :— The ‘accused Narendra Nath Mazum- 
dar was charged by thé Presidency "Magistrate of Calcutta on the 
25th November, 1950 under section 19(f) read with section 19-A 
of the Indian Arms Act for having on the 13th June 1950 in his 
possession or undér' his: control without the necessary licence one 
Colt Automatic .32 bóre Pistol and also charged undér section 
19(f) of the Indian Arms Act for having on the same day in his 
possession or under his control without the necessary licence 4 
round of cartridges of .32 bore. On, these charges the accused 
was committed by the Magistrate | for: tríal in the High Court 
Criminal Sessions. 


The total evidence on the point of possession or control on 
which the accuséd has been committed for trial is this. The 
accused was arrested on'the 13th June 1950 and was already in 
custody at Lalbazdr. Pursuant to some statement made by the 
accused the Police expected to recover a Pistol from his house. 
The accused took S.L, D. P. Roy and Samar Ghosh from 
Lalbazar Police Státion to his house at 43B, Ram Dulal Sarkar 
Street. The accused took the Police tc his bedroom and himself 
looked into differetit parts of-that'beüroom searching to find 
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out something. But that something was not found. He failed 
to find the Pistol in the bedroom. The accused's wife Usharani 
was in the room. The accused talked to his wife and the wife 
left the room. She told the Police not to follow her when she 
was going out. She returned after 3 or 4 minutes with the Pistol 
and the cartridges. She was also put under arrest but was later 
on let off. That is all the evidence. 


There is no evidence as to what the accused told his wife. 
The wife cannot be called as a witness and compelled to disclose 
what communication was made by the husband to her. Section 
122 of the Evidence Act prevents such disclosure. Communi- 
cation between the husband and the wife during coverture is 
privileged and its disclosure cannot be enforced. Indeed the law 
provided that he or she shall not be permitted to disclose any 


such communication unless the person who made it or his or her ` 


representative in interest consents, except in suit between married 
persons or proceedings in which one married person is prose- 
cuted for any crime committed against the other. The present 
case before me does not come within any of these exceptions, and 
is not a “ proceeding in which one married person is prosecuted 


for crime committed against the other." .Here is no crime com- 


mitted by the husband against the wife. That portion of the 
language in section 122 of the Evidence Act obviously refers to 


such crimes as assault or bodily injuries, wrongful confinement , 


etc. by one of the spouse against the other. There may be also 
other forms of crime but the gist of this exception is that it must 
be the crime committed by one married person against the other. 
The question whether the Pistol was in the possession of the 
husband or the wife cannot in my view be said to involve any 
crime committed by one against the other. The protective 


provision under section 122 of the Indian Evidence Act is based | 


on the wholesome principle of preserving domestic peace and 
conjugal confidence between the spouse during coverture. The 
exceptions also are based. on common sense. Such protection 
obviously cannot exist in suits between, married persons when 
one of the spouse is litigating against the other or when one of 
the spouse commits any crime against the other, for to prevent 
disclosure in that event will be to defeat justice. 

There is also no evidence as to where the wife went to bring 
the Pistol. There is not. a scintilla of evidence about the place 
from where the Pistol was found and brought and whether such 
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a place was in the exclusive possession or use by the accused or 
his wife or whether it was accessible ‘to other people. The 
importance of this fact will be realised when I discuss later the 
the law of possession in relation to crimes. 


Learned counsel for the State has drawn my attention to 
section 27.0f the Indian Penal Code and has argued that under 
legal advice the wife was let off because in this case the Pistol 
although in the possession of the accused's wife the law under 
that section is said to provide that such possession should be 
treated as that of the accused husband. This argument in my 
judgment suffers from a fallacy. Section 27 of the Indian Penal 
Code provides that when property is in the possession of a 
person’s wife, clerk or servant on account of that person it is in 
that person's possession within the meaning of that Code. That is 
a special definition of the Indian Penal Code. The offence with 
which I.am concerned here is not an offence under the Indian 
Penal Code but an offence under a special Statute, the Indian 
Arms Act. In my judgment section 27 of the Indian Penal Code 
in terms cannot be applied to explain possession under the 
Indian Árms Act. EE 


The c concept of possession under the indian Penal Code 
which is fully discussed in the Calcutta. Full Bench decision of 
Emperor v. Fatehchand Agarwalla (1). is in my opinion 
not necessarily the same as. the concept of possession 
under ‘the’ Indian Arms Act. The offence under the Indian 
Arms Act is possession or control of any arms without 
licence. To my mind such a concept of possession under the 
Indian Arms Act must connote an element of consciousness in the 
person charged with such offence. A person who is not aware 
of the possession of a weapon without licence cannot in my view 
be said to commit an offence under the Indian Arms Act. This 
is not a question of ignorance of law which of course is never a 
defence or an excuse. In other words if a person is found to be 
in possession of the arms and such arms are without licence then 
the offence is complete no matter whether he is ignorant of the 
law or not and no further question of mens rea arises. But 
that is not the same thing as when the person does not know 
whether he has in his possession. any arms without licence. 
Ignorence of the fact of possession is a defence to the accused 
charged with such an offence under the Indian Arms Act. For 
instance the owner of a house goes out to’ his office during the 
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day and in the meantime some one conceals a Pistol in his house 
and during his absence from his house the Police arrives and 
discovers the Pistol. In such a case unless the knowledge of the 
owner is established by evidence the owner cannot be said to 
have committed the offence of possession of the Pistol without 
licence under the Indian Arms Act. 

Possession is a difficult concept in law although it is a simple 
enough word. Salmond in his work on Jurisprudence truly 
observes "In the whole range of legal theory there is no con- 
ception more difficult than that of possession." It is one of the 
curiosities in jurisprudence. A large number of cases has been 
shown to me, not all of which seem te be in agreement on the 
question of principle. Going through the maze of discordant 
decisions one is left with the impression that the theory of 
possession in Criminal Jurisprudence? is a sadly neglected and a 
much misunderstood theme. 

The decision in Emperor v. Sikdar (1) of a single Judge of 
the Allahabad High Court where it was held that all the adult 


- male members of a Hindu joint family could be proved to be in 


possession of an unlicensed gun found in their house and it was 
open to the Police to prosecute one or all of them for the offence 
appears to be against all canons of criminal jurisprudence. A 
Bench of two Judges of the same High Court in Emperor v. Kaul 
Ahir (2) Pullen and Tom JJ. dissented from this view and 
observed “This is a view we are not prepared to accept. We 
believe that in all such cases it is necessary to prove not only the 
presence of the article in the house, but the possession of a ` 
particular person of that article in order to justify a conviction. 
In a case such as the present it cannot be said that the head of the 
house or any individual male member of the family was aware 
of the cartridges. For all that we know they might have been 
dropped by some sportsman, picked up by a child and handed 
over to the child's mother." ‘Then again in the case of Abdul 
Rahman v. Emperor (3) it has been said by Braund J. that 
possession or control under the Indian Arms Act to constitute 
an offence must be actual physical possesion or control but not 
constructive possession or constructive control. The other cases 
referred to are Surian Singh v. King Emperor (4) and Gian Chand 
v. King Emperor (5). The case of Gian Chand has a comparable 
context with the present problem before me. In that case it waa 


(1) (1931) LL.R. 54 All. 411. (4) (1946) 48 Cr. L. J. 390. 
(3) (1932) L.L.R. 55 AH. 112. (5) (1933) 146 I. C, 292. 
(3) (1940) 42 Cr. L. J. 59. 
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held by Tek Chand J. that although it was the accused who led 
the Police to the shed and pointed out the place where the re- 
volver was lying, yet tbe mere knowledge of the fact that revolver 
was lying in the shed or the pointing out of the place from which 
it was actually found, without proof that the actual place was in 
the exclusive possession of the accused is not sufficient to bring 
home the offence to the accused and that he was not guilty under 
section 19(f) of the Indian Arms Act. Here in this case before 
me the facts are worse. The Pistol was not found in the bed- 
room and no one knows from where it was brought. 


i 


On behalf of the State reliance has been placed on the case 
of Lalu Singh v. King Emperor (1) and on the case of Hriday Ram 
v. King Emperor (3). 


In Lalu Singh’s case (1) unlicensed arms were recovered 
from a room in the joint possession of two brothers and none of 
them being willing to take the responsibility it was said that the 
only possible presumption that the Court can make is that they 
were in joint control of the arms. On the facts of that case where 
it was found that the two brothers were in joint exclusive 
possession of the place where the arms were found. The con- 
clusion that was arrived at in that case was perhaps not wrong. 
But I am afraid I cannot subscribe to the steps in the reasoning 
that are to be found in that decision. The learned Chief Judge 
Thomas sitting singly in that case observes at p. 253 “The word 
control should be taken to mean something more than actual 
possession.” With great deference to the learned Chief Judge 1 
should have thought that control could also be something less 
than or something quite different from actual possession. One 
may control a weapon without being in actual possession of it. 
Again one may not be able to control a weapon although he 
is in ‘actual’ possession of it. At p. 256 of that Report the learned 
Chief Judge is said to have expressed his views in this way. “I 
am therefore of opinion that the words “and control” must be 
taken in a wider sense and to mean something more than actual 
possession”. The language of sec. 19(f) of the Indian Arms Act 
does not use the words “and conttol” but the words are “or 
control”. If it were “and” then there perhaps might have been 


O) (1942) LL.R. 18 Luck. 253. 
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some justification for saying as the learned Chief. Judge said 
that control was something more than actual possession: : But 
that is not the language of the section. In the other case relied 
on by the State, Hriday Ram v. King Emperor (1) Sinha J. holds 
that the word possession means exclusive possession and the word 
contro] means effective control. That was a case of a joint 
Hindu family where unlicensed arms were found at a place be- 
longing to the family but not in use or occupation of any parti- 
cular individual of the family and the ratio of the decision is “ae 
in such a context the possession or control must be. “ deemed” 
be with the Manager or Karta of the family. The head or ii 
manager of a family may be quite innocent and ignorant of what 
the bright young things in his family are doing in the matter. 
of illicit and secret arms and yet he is on the basis of this decision - 
a criminal under the Indian Arms Act. I am quite unable to 
make one a criminal by the dangerous process of "deeming" 
unless I am forced by the language of the Statute. To make 
honest citizens criminals by dubious and devious inferences will 
be to create the most unenviable state of social order. Although 
such a view was held by-a single Judge of the Allahabad High 
Court it was later overruled by a Bench of the same High Court 
and to which reference has already been made. I respectfully 
agree with that Allahabad decision of the Bench of the Judges 
in-Emperor v. Kaul Ahir (3) as representing the correct view. 
I have little hesifation in holding that it is wrong law to say 
that the mere fact that the accused is the head or Manager or 
Karta of a family is sufficient for a finding that he must have 
been in possession or control of the arms found in the joint 
family house. Apart from the Allahabad decision of two. Judges 
which I have just referred to, I find the decisions in Sughar 
Singh v. Rex, (3) and Abdul Rahim v. Crown (4) to be in sup- 
port of the view I am taking. 


The felicitous fiction of the Common Law that lodos 
and wife are one and the same person however, romantic, cannot 
be extended to say that the wife's crimes are the husband's crimes. 
That fiction depends on its usefulness to protect .such-hazards of 
conjugal life as a necessitous wife or a world that deals with a 
spouse without being privy to marital infelicities. This rubric 
of the Common Law even in the conventional sphere is apt to 
be declasse in the present climate of modern life when the insti- 

(2) (1932) I L.R. 55 All 112. (3y (1949) 4 Dom. L.R. (AIL) 254. 
(1) (1945) A.LR. [1946] All. 4. (4 .LL.R. [1949] Nag. 519. 
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tution of marriage does not connote the same orthodox control 
of the husband over the wife. Whatever it may be, here at any 
rate it cannot be: said by invocation of that fiction that the wife's 
possession is the husband's possession unless such possession also 
satisfies the test of criminal jurisprudence setate N to the theory 
of poneieion, as I have stated. ' 


The isses of the Indian Arms Act is possession or con- 
trol. To my mind it seems that to introduce notions like “ actual 
possessioni” " or." physical possession " or "constructive posses- 
sion " or." direct possession " or “ indirect possession ” does not 
help in getting a clearer idea of the nature of possession which 
can be said to be an offence or a crime under the Indian Arms 
Act. Ido not find it to be a very helpful process of construction. 
Possession in law may be all'of these or any one of them and yet 
it may not constitute sometime. For instance there may be 
planting of. the article in the pocket of the person charged in 


which case although he has the actual or physical possession he 


does not commit the crime. Similarly again he may not possess 


the offending article directly but may have it indirectly through. 


his agent but with the knowledge in which event he commits the 
crime. Possession is not necessarily manual detention. 


In my judgment possession as a test or an element of a crime 
must be of such character as can relate to the fundamental prin- 
ciple of mens rea in criminal jurisprudence. The animus must 
be'there and the mens rea must be there. Unless these notions 
are specially excluded by any Statute under consideration they 
are basic test which must be satisfied before a person can be said 
to have committed a crime whose basis is possession. It is this 


element of intention or conciousness or knowledge which in my 
view must be established and must, be present as a fact before 


possession under the Indian Arms Act, can be said to constitute 
an offence. It does not matter in my opinion whether such 
possession is actual or constructive or physical or mediate or 
immediate or direct or indirect or exclusive or joint or con- 
current. Corpus without the animus is ineffective. No mere 
physical relation of a person to the thing can have any significance 
in criminal jurisprudence unless it is the outward form in which 
the needful animus or intent has fulfilled and realised itself. 


The animus may be animus possidendi being the intent necessary. 


to constitute possession by excluding others from interference, 
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or it may éven be animus sibi habandi which is not necessarily 
a claim of right and may be consciously wrongful as the posses- 
siori of a thief. 


€ 
" ^ » — 


The animus is the very basis of any legal concept of posses- 
sion. Much legal erudition has enriched different schools of 
world’s juristic thought on the problem of intent in possession. 
Why is possession given legal protection when the possessor is 
not also the owner. English Law in a fit of good sense supplied 
by the Common Law allowed title to be set up in: defence to a 
possessory:action. English. law of possession was developed by 
means of various remedies for wrongs to -possessory rights. 
Every law is the reflection of the civilisation that produces it. 
The pragmatic civilisation of England insisted that law like the 
tree must be known by the fruit it yields. So English law of 
possession discovered trespass as wrong to possessors land or. 
goods, conversion as wrong affecting possessdry rights in goods 
only with a variant in Trover a specialised action on the case 
which was its appropriate remedy, theft or larceny a particular 
kind of trespass to goods which by reason of trespasser's intent 
becomes criminally punishable, ejectment and doctrine of seisin: 
in respect of remedies regarding land. The imperial civilisation 
of Rome made Roman law lay emphasis on corpus and animus 
in the theory of possession with the major accent on dominion 
and exclusion, the inevitable stamp of a social order, based on 
slavery. The embers of "dominus" in Roman law were re- 
kindled by the German civilisation and were fanned into a flame 
in the Germanic Law of possession with its basic note of will to 
power. ‘The best known theories have been framed as theories 
of the German interpretation of Roman Law under the influence 
of some form of Kentiap or- post-Kentian philosophy. The type 
of Roman possession according ‘to German opinion was that 
of a owner or of one on his way to become owner. Following 
this out it was said by Savigny the only writer on the subject 
with whom English readers are generally acquainted that the 
animus domini or intent to deal with the thing as owner is in 
general necessary to turn a mere physical detention into juridical 
possession. But.such a view leads to the absurd result of ex- 
cluding,bailees from the category of possessors., The effect ok 
this exclusion as interpreted by the Kentian philosophy of law 
has been to lead the German lawyers to consider the intent 
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necessary to possession as primarily self-regarding. . This philo- 
sophy of law proposes that a man’s physical power ‘over a subject 
is protected because he has the will to make it his and that is 
why it is self-regarding. The will of the possessor being thus 
conceived as self-regarding, the intent with which he niust hold 
is obviously one for his own benefit. But whatever jurisprudence 
or juristic school of thought is analysed this at any rate is in my 
opinion clear that there can be no possession without intention 
or consciousness or will. In my judgment therefore wherever 
possession is a basis of crime this consciousness or animus must 
be established, unless the Statute creating the crime excludes it. 


The next question is whether there is any case to go to the 
iss 2e 


Very ‘often it is a difficult; problem to determine how 
much is fact and how much is law and it is specially so whén 
the problem is one based on notions of possession. Sir Fredrick 
Pollock in his “ Essay on Possession in the:Common Law” pub- 
lished in 1888 by Oxford Clarendon Press.at p. 10 makes the 
following observations which still remain the clearest exposition 
on the subject and which I consider extremely appropriate in 
this context. “Every legal relation is or may be an affair both 
of facts and of right; there are not two separate and incommuni- 
cable spheres, the one of fact and the other of right. Facts have 
no importance for the lawyer unless and until they appear to 
be, directly or indirectly, the conditions of legal results, of rights 
which can be claimed and of duties which can be enforced. 
Rights cannot be established or enforced unless and until the 
existence of the requisite facts is recognized. Again, the recog- 
nition of these facts is not always a direct or simple matter. To 
some extent their existence must be inferred rather than observed, 
and this independently of all grounds of dispute in relation to 
the credibility or accuracy of human testimony. "The lines and 
limits of permissible inference have to be considered, and in time 
become subjects of authoritative definition. Apply these general 
notions to the matter in hand, and it will be seen that, even 
after we have fixed the meaning of the term possession, we 
cannot completely separate though we may and must distinguish, 
the elements of fact and of law in a given case. Whether legal 
possession shall follow physical possession or not is a point of 
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law. Whether there exists, at the. date in question, between a 
given person and a given thing, the relation of physical possession 
or occupation, is wholly or mainly a matter of fact. But this in 
its turn may be disputed, and then it must be settled whether the 
specific facts admitted or proved will suffice to establish the 
existence of the de facto relation of control or apparent dominion 
required as the foundation or the alleged right; and here we get 
the kind of questions .said expressively if not with a 
exactness to be of mixed: law ana fact.” 


— 


It hiss beén argued that it is for the jury to find as a fact 
whether in the context that I have described the inference of the 
guilt of the accused can be reasonably drawn. ‘The principle-that 
I consider should be followed is that where there are no grounds 
in the evidence taken as a whole upon which any tribunal could 
properly as a matter of legitimate inference arrive at a conclusion 
that.the accused was guilty and any conclusion on the available 


.materials would be mere conjecture or guess, which are not in 


law or justice permissible grounds on which to base a verdict 
then in.my view the jury should not be allowed to gamble and 
speculate on possible inferences. Where there.is no scintilla 
of evidence the Judge in my.view:is not justified in leaving the 
case to the jury. There must be some evidence on which the jury 
cin be expected reasonably and properly to conclude a fact to be 
established before the case can go to the jury. It is for the jury 
to see whether and how far the evidence is to be believed., And 
if the facts regarding which .evidence is given are such that from 
them a further inference of fact may reasonably. be drawn then 
also it is for the jury to say whether that inference should be 
drawn or not. But it is in my view, for the Judge first to deter- 
mine whether from any facts the inference can legitimately and 
lawfully:be drawn. Such is'the observation of Lord Blackburn 
in Metropolitan Railway Company v. John Jackson (1) followed 
by Jenkins C.J. in the Calcutta Full Bench decision in King 
Emperor v. Upendra Nath.Das (2). 

On the materials before me I hold that there is no evidence 
or fact fróm which any legitimate inference of possession is at all 
possible to be drawn arid the case cannot therefore go to the j jury 
on the question of possession. i 


G) (1877) 3 A.C. 193 (207). 
2) (1914) 19 C.W.N. 653 (663). 
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The learned counsel for the State has also relied on the word 
“control” in section 19(f) of the Indian Arms Act. It has been 
argued before me on behalf of the State that even if the accused 
husband cannot on those facts be said to be in possession of the 
Pistol so as to constitute the offence, he can at least on the same 
facts be said to be in “control” of the Pistol. On the same 
facts the counsel for the State argues that husband’s control over 
the Pistol is established. A little analysis will show that it is not 
so. The evidence is that the accused looked for the Pistol in his 
bedroom but failed to find it. At that point of time he cannot 
be said to have control over a Pistol which he could not find. 
Then comes a talk with the wife whose words are not in evidence. 
As already seen the wife cannot be compelled under the law to 
disclose the nature of the communication she received from the 
accused husband. It is also not in evidence from the other 
persons or search witnesses who'were present in the bedroom that 
they overheard the nature of the communication. No one has 
said what the husband told the wife. For all one knows he might 
have said “ I had seen a Pistol in this bedroom but I cannot find 
it now. Do you know where it is?" Is that control by the 
accused husband? I do not think so. Then again he might 
have said to the wife " Bring the Pistol" which will be quite 
inconsistent with the accused searching for the Pistol in the bed- 
room. Or again he might have said to his wife “ You are a 
member of an illegal association and kept one of your Pistols here 
‘which I told thé Police. Where is it?" ‘There may be other 
possibilities and conversations of other nature. The mere fact 
that the wife produced after 4 or 5 minutes the Pistol cannot 
lead to one particular conclusion to the exclusion of all others 
beyond all reasonable doubt. In such a context it is quite im- 
possible for the jury to find as a fact whether the husband con- 
trolled the Pistol or not. And in this context to ask the jury to 
find that as a fact or not will be to invite them to indulge in 
speculation without any scintilla of evidence, a course I am not 
prepared to follow. 


Control in this section under the Indian Arms Act means 
that the accused must have such power over the weapon tbat he 
can direct its custody, production, use or disposal in some man- 
ner. Request and compliance with the request do not necessarily 
indicate control. Control must in this context mean power or 
ability to regulate the keeping or possession or use or disposal 
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of the weapon. Is there any evidence in this case to suggest that 
wife could not have refused to produce the weapon even if. she 
was asked by the husband? I do not find any. I find. no 
evidence on which the accused was committed to trial from which 
only one possible legitimate inference that the husband con- 
trolled the weapon could be drawn, and I therefore hold that 
the case cannot go to the jury even on the question of control. 


The question of control under the Indian Arms Act specially 
where the weapon is found from a particular place has always to 
be very carefully examined. One principle is well established. 


‘That is, where the place in which an article is found is one to 


which several persons have equal right of access it cannot be said 
to be in the possession of any one of them. ‘This principle was 
laid down first in Jogjiban Ghosh v. King Emperor (1) as being 
grounded on common sense and followed and approved by the 
Division Bench in Sudhanya Bawali v. King Emperor (2). As I 
have said before the evidence here is that the wife went out of 


‘the room. But there is no evidence where she went to or whether 


she went to any other part of the house or went out of the house 
altogether: In fact there is no iota of evidence as to the place 
from where thé weapon was produced or brought, 


In the circumstances I am of the view ‘that the charges are 


clearly unsustainable within the meaning of section 273 of the 


Criminal Procedure Code. As Rankin C.J. points out in the 


Full Bench decision of the Calcutta High Court in’ Emperor v. 


Girish Chandra Kundu (3). “'The reference to portions of a 


charge and to the charge or portion thereof, being clearly un- 


sustainable, is sufficient to show that the section is intended to 


provide a short, and effective way by which charges, which have 
no merits, may be disposed of.” On the evidence on which the 


accused was committed to trial before me I find the charges can- 


not clearly be sustained. I therefore direct that an entry be made 


to that effect on the two charges. 


S.K.R.C. ; Charges unsustainable. 


(1) (1900) 13 C.W N. 861. 
(2) 1916) 21 C.W.N. 839 (840). 
(3) (1929) LL.R. 57 Calc. 1043 (1057-8), 
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the'Court under Sec! 5 of the Indian Arbitration Act, when and how 
‘to be exercised—Two limits within which the discretion is to be 

exercised —West Bengal’ Jute Goods Future Ordinance, 1949 (Ordinance 
No. V of 1949)-—Old and new theories and cases on frustration of con- 
tract discussed—'* Actual delivery of possession ” in Sec. alr) (b) of the 
^, Jute.-Ordinance,' meaning ' of—Effect ‘of ‘the appointment of Bengal 
Chamber of Commerce as Arbitrator—Difference between the application 
under Sec. 5 and Sec. 34 of the Indian Arbitration Act—Law regarding 
disqualification of the Arbitrator—Application of Sec. 14(1) of the English 
Arbitration Act for the purpose of substantial justice—An Arbitrator 


would not act as such, if circumstances exist Puiu tend to produce a 
bias:in his minds: `> ao s 


In granting leave under Sec. 5 of the Arbitration Act the Court exercises 
its discretion. There are. two limits within which discretion is’ to be 
exercised; One the Court’ should not lightly release the parties from their 
bargain that follows from the sancitity the Court attaches to contracts; the 
other, that the Court should, be satisfied that substantial muscarriage ot 
justice will take, place in, the event of its refusal to. grant the leave. 

The ' ' appointed ' Arbitrator ” is the. Bengal Chamber f Commer: 
though under ‘the Rules the Bengal Chaiber of Commerce is authorised to 
delegate its power to a smaller body. :' 


There is no doubt that the meaning of expression ,‘ ‘ actual delivery of 
possession’ '""*in Sec. #(1) (b) of the West Bengal Jute Goods: Future Ordinance, 
1949, has got to be ascertained in the: arbitration proceeding: ' 


The difference between the application under Sec. 5 of the Arbitration 
Act and: one underiSec. 34 of the Act is a difference in the point of time when 
the application is made. If proceedings are commenced in Court application 
is made under Sec. 34 and if proceedings have not commenced in Court the 
application is made under Sec. 5: The M, of both the Secs. is the same 
ie. tojprevent the arbitration.: ` m zb. "ups sene Sed 


ita * n 


+ Application for leave, for the Court to. ‘evoke the authority. of an 
. Arbitrator: 


+a 


. Cv, | 
1950. 
unm 

March, 20. 


71 


March, 20. 


THE CALCUTTA LAW JOURNAL. [Vor. 87. 
á i e 


In England under Sec. 14(1) of the English Arbitration Act of 1934, the 
Court, at present will not refuse an application to revoke a submission or to 
stay an arbitration on the g1ound that a party knew or ought to have known 
that the arbitrator by 1easons of his relation towards any party to the agree- 
ment or has connection with subject matter referred might not be capable 
of impartiality. There is no such Sec. in the Indian Arbitration Act ot 
1940, but the Court can adopt the principles underlying the English Section 
for the purpose of substantial justice. 


It is most fundamental principle of justice that a Judge or a Tribunal 
would not decide a dispute, if there is a probability that he would be biassed 
in the case. 


The ground that an Arbitrator may commit mistake in law is not by 
itself sufficient to induce the Court to revoke the authority of an Arbitrator 
for the parties agreeing to refer once took the Arbitrator for better or worse. 
The Court must be satisfied that unless leave is granted substantial mis- 
carriage of justice will take place. 


Application for leave for the Court to revoke the authority 
of an arbitrator. | 


The material facts will appear from the judgment. 
Messrs. H. N. Sanyal and G. P. Kar for the Petitioners. 


Mr. R. C. Deb for the Respondents. 
"The judgment of the Court was as follows: — 


S. N. Banerjee, J. :—This is an application for leave for the 
Court to revoke the authority of an arbitrator. The petitioner 
also challenged the existence of the arbitration agreement and 
prayed for Court’s decision on the question. This prayer, how- 
ever, has been abandoned by Counsel. 


In this application the only point I have to consider is 
whether I should grant the leave. 


The Court has power to grant leave if it thinks fit. Section 
5 of the Arbitration Act is as follows: 


“The authority of an apointed arbitrator-. . . . shall not ` 
be revocable except with the leave of the Court, unless a con- 
- trary intention is expressed in the arbitration agreement. 


Vor. 877] HIGH COURT. 


This section corresponds to section 5 of the Indian Arbi- 
tration Act, 1899, and section 1 of the English Arbitration Act 
of 1889. Section 5 reads: 


“A submission, unless a different intention is expressed 
therein, shall be irrevocable except, by leave of the Court". 


The English section was also in the same words in substance. 


Referring to the English section Bowen, L. [. said, in Re. 
Smith & Service and Nelson & Sons (1) “The language of section 
1, ‘a submission shall be irrevocable’ is ambiguous; it is appli- 
cable, not to the agreement to refer but to the authority of the 
arbitrator.” 


In Doleman v. Ossett Corporation, (2) Fletcher-Moulton, 
L. J. said, “By common law a submission to a parti- 
cular arbitrator was revocable at the will of either party, 
unless it had been made a rule of Court, in which case 
the leave of the Court must be previously obtained. But 
this was of the nature of a rescission. Such a revocation involved 
the breach of no contract, and gave rise to no right of damages. 
It was merely an exercise of a legal power to revoke which was 
implied in a submission. On the other hand [as was pointed 
out by Bowen, L. J., in, Re. Smith & Service and Nelson & Sons 
(1)], an arbitration clause could no more be revoked than could 
any other clause of a contract. Like any other contractual obliga- 
tion it could be broken, and thereby a claim to damages would 
arise. But there was no right to rescind such a contract or con- 
tractual obligation. Section 1 of the Arbitration Act, 1889, 
relates merely to the right to revoke a submission.” 


Lord Esher, in Re. Smith & Service and Nelson & Sons (1) 
said at p. 550. “the phrase is used which had always been used, 
‘a submission shall be irrevocable’; that is to say, the power of 
the arbitrator cannot be revoked when he has once been ap- 
pointed. It-does not mean that the agreement to refer is irrevoc- 
able, because that always was in the true sense of the word irre- 
vocable". 


A distinction has been made in England between ‘agreement 
to refer’ and ‘submission’. 


(1) (1890) 25 Q.B.D. 545 (553). 
(s) [1912] 3 K.B. 257 (270). 
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This distinction has been maintained in our Act of 1940. 


S. 12 (2) (b) provides: “Where the authority of an arbitra- 
tor is revoked . . . . the Court may, on the application of any 
party to the eee agreement, order that the arbitration 
agreeinent shall cease to have effect with respect to the difference 
referred". - 

In this case counsel for the petitioner has told me definitely 
that he does not ask for an order under section 12 (2) (b). He 
asks for leave only under section 5. 


In granting leave, the Court exercises its discretion, “which 
ought to be exercised in the most sparing and cautious manner, 
lest an agreement to refer, from which all might reasonably hope 
for a speedy end of strife, should only open the floodgates for 
multiplied expenses and interminable delays.” [Per Lord 
Denmen, C. Ju in Scott v. Van Sandau, (1)]. . 


: “In James v. James (2) Stephen J. observed "I entirely concur 
with tlie judgment of my brother Denman. In this case of Kirk 
and Randall v. East and West India Docks Co. (3) I expressed 
an unqualified agreement with the opinion of my brother Grove, 
that before the Court exercises its discretion in giving leave to 
revoke a submission it should be satisfied that a substantial mis- 
carriage of justice will take place in the event of its refusal; and 
Ihave seen no reason to change my mind". — ^ 


“An application for leave to revoke a submission is one to 
be granted with great caution." [Matbew, L.J., in Belcher's case, 
(4)] “To induce the Court to grant leave to revoke, a very strong 
case should be made out". [James.v. Attood, (5) per Tindal, C. T] 


The law on this point is summarised thus in Russell on Arbi- 
tration (r4th Edition) p. 45-6; "In considering the exercise by 
the Court of the, power of revocation it must not be forgotten 
that arbitration is a particular method for the settlement of dis- 
putes. Parties not wishing the law's delays know or ought to 
know, that in referring a dispute to arbitration they take the 

LON (1841) 1 Q. B 102 (119. - . 
(2) ' (1889) 22 Q B D` 669 (674). 
(3) (1886) 55 L.T. (N.S.) 245. 
(4) (1901) 85 L:T. 468 (471). 
(5) (1839) 7 Scott. 843. 


Vqu. 87.] HIGH COURT. 


arbitrator for better or worse, and that his decision is final both 
as to fact and law. In many cases the parties prefer arbitration 
for these reasons. In exercising its discretion cautiously and 
sparingly, therefore, the Court no doubt has these circumstances 
in view, and considers that parties should not be relieved from 
a tribunal they have chosen because they find they are likely to 
lose owing to the arbitrator's bad law, which they have agreed 
‘to be bound by”. 


It is difficult and undesirable to attempt to define the cir- 
cumstances in which the Court should exercise its discretion. 
To do so would be to crystallise into a rigid definition that judi- 
cial power and discretion which the Legislature has for the best 
of all reasons left undetermined and unfettered. No hard and 
fast rule can -be laid down. The discretion is to be exercised 
after appropriation and consideration of all the facts which are 
material for the purpose of enabling a judge to exercise a judicial 
discretion and after application of the right principles re- 
membering that the parties have for better or worse agreed to 
make the arbitrator the final Judge in their dispute. 


Russel states that the following are the chief grounds for 
grariting leave to revoke (p. 46): 


(a) error of law, or excess or refusal of jurisdiction by arbi- 
trator; - 


(b) misconduct of arbitrator; 
(c) disqualification of arbitrator; 
(d) exceptional cases. 


“A material consideration " says the learned author, (p. 43) 
“for the Court as to the order it will make on an application for 
leave to revoke is the time when the application is made. If it 
is made at an early stage of the arbitration proceedings, the court 
wil more readily grant leave to revoke, assuming always that 
a good case for revocation is shown, [see the remarks of Kennedy, 
J. in Ré. Gerard (Lord) and London and North Western Rail- 
way Co. (1)]." | ) 

(1) [1894] 2 Q.B. 915 (919). 
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The principles are thus well settled. ‘The difficulty in 
exercising the discretion arises from the fact that in human affairs, 
there is infinite variety and. no two cases are exactly the same. 


I venture to put two limits within which the discretion is 
to be exercised; one, the court should not lightly release the 
parties from their bargain; that follows from the sanctity the 
court attaches to contracts; the other, that the court should be 
satished that a substantial miscarriage of justice will take place 
in the event of its refusal to grant the leave. ‘The discretion has 
to be exercised within these limits. The petitioner’s counsel asks 
me to give leave to revoke the authority of the arbitrator on the 
following grounds: 


1. That there are dificult questions of law involved in the 
case and there is very great chance of the arbitrator mak- 
Ing error of law and exceeding its jurisdiction, 


g. Disqualification, 


3. Exceptional circumstances. 


To appreciate these points it is necessary to relate the facts. 
They may be shortly stated: 


On 18th August 1949, the petitioner entered into a contract 
with the respondent to sell two lakhs yards of hessian cloth at 
Rs. 49/10/- per 100 yards, delivery September 1949. 


The contract is in the standard jute contract form of the 
Indian Jute Mills’ Association. In the contract there is an arbi- 
tration clause which is as follows: — 


"All matters, questions, disputes, differences and/or claims 
arising out of and/or concerning and/or in connection with 
and/or in consequence of or relating to this contract whether 
or not the obligation of either or both parties under this con- 

_ tract be subsisting at the time of such dispute and whether or 
not this contract has been terminated or purported to be ter- 
minated or completed, shall be referred to the arbitration of 
the Bengal Chamber of Commerce under the rules of its Tri- 
bunal of Arbitration for the time being in force and according 
to such rules the arbitration shall be conducted". 


Vor, 877] : . 44 30% MHIGHSCOURT- — 
a ; 


In „September , 1949...Great Britain devalued the - pound: 


sterling. An equivalent change'inothe -value’.of ‘the: currencies 
of many other countries was declared. The Union of India 


the- pound ;on; on. about austiseireiilier sage Pakui has not 
done so. A disparity has arisen between the:Rakistan:and Indian 


rupee. According to the petitioner the result is that the jute. 


trade has.been adversely: affected... Most "of :the. jute grows in 
places-which are-now'in Eastern Pakistan. : There.was.a check on 
the free flow of jute.from Pakistan. ^ Tihe:price of raw jute there- 
fore naturally went up: Jute dealers in India were not slow to 
take advantage.of;the;situation. . ‘they: entered into ‘speculative 
contracts for the purchase and sale of jute. The price necessarily 
went further, up: that is. ori. theiprinciple: of: more demand and 
less ,supply....It»is. further: alléged iby, the petitioner ithat a dead- 
lock in jute trade has taken place and in the events that have 
happened, there. has. been: frustration cofothe«contract;. it has 
been. impossible for the.-petitioner:to: fulfil the contract. 

On September 232, ‘the Government of West Bengal promul- 
gated an ordinance, which. is called: the; West Bengal Jute Goods 
Futures Ordinance, 1949 (Ordinance No. V:ofi1949).. The Ordin- 
ance was passed by the Governor of this Province in exercise of 
the: power conferred on him by Section;88 ofsthe Government of 
India. Act, 1935,- -Ehis section empowers’ théyGovernor to pro- 
mulgate Ordinance! during recess; of: Legislature; if the Governor 
is satisfied that circumstances exist which make it necessary for 
him to take'imniediate 3 action: A cp Porn un 


E t . ` Ne _ ^ * 
ilt E (0 diu Vie T` Lin $5 is efit à a: ser MS. is od - 


MA j?? E ety E "IP! xa Sus ral eS A 26 UPS (s . 

''THe Ordinance in its'preamble says that ‘it is expedient and 
necessary to provide for the prevention: of dealing.in jute goods 
futures’. l 

UE E TE LOU app O l'ex E ETAS E dx ^ 


: tt 5,1 o Ac 
"fure" according i to the Ordinance. includes the fibre com- 


monly known. as Mesta; and. ‘jute goods’ means hessian cloth 
made of jute or bags. made of. such hessian cloth; ‚and gunny 
. doth made ôf jute or "bags made of such gunny i cloth and in- 
cludes such. other goods made of jute as the Provincial Govern- 
iment may'specify by notification in the Official ‘gazette. * 


Y. 
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2. In this Ordinance, unless there is anything repugnant 
in the subject or context,— 


(1) "contract dts to kaufe goods futures" means a con: 
» tract relating to the sale or purchase c of je goose Hau 
-ona forward basis—  - 


i @) providing for the payment or receipt, as the case may 
be, of margin in such manner and on such dates as 
Bu be specified in the contract ‘or 


(b) by or with any person not being a Penn who— - 


(i) habitually deals in the sale or purchase of jute " 
involving the actual delivery of possession thereof, or 


(ii) possesses, or has control over, a godown and other 
means and equipments necessary for the. storage and 
PPY of jute goods 


3- (c) Wonvithesmdius anything contained: in any one law 
'. * for the time i in force: —. 

m E dich contract made, and every claim in respect 

' of margin, in contravention of the provisions of clause 


3 (à) shall be void and- peers and 


NU every. jud contract made prior to the. date of publics 
tion of the notification shall be varied and settled on 
the basis of the last closing rate in a notified market. 


a inate this sub-section, — 


(a) "last closing rate" means the rate fixed by the Direc- 
tors of a notified market to be the closing rate of such 
market immediately preceding the date of publication 
of the notification under sub-section (1) prohibiting 

the making of contracts relaing to jute goods futures; 

P and i ' ] g ’ ` ‘ 

(b) “notified market” means.a jute goods futures market 
recognised by the Provincial a by nou 
tion in the official, gazette, 


* 
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_ Yt appéars from: a notification ' published in ‘the’ Calcutta 
Gazette on: 23rd September 1949, that the Provincial Government 
has recognised the following jute goods futures markets for the 
purposes of paragraph (b) of the — to  Sab-section (2) of 
section (3) of the Ordinance:' ' ' ~ 


bos tola "E IA I n 


1; East. India’ Jute. &. Hessian: Exchange: Lu. 4» Nei 


s: , Subhas. Road, ONA \ 
aS 1 mE 4 P ) 


i *. o5 


“yt ae 


z. Calcutta Wheat & ‘Seeds Association, 149, Cotton did 
, Calcutta. , Sil Ua Sor c rythy dis di: PT s ope bye ad, a 
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EJ The Indian Jute. & Cotton Association, Ltd.. 5/ 1, Royal 
, Echange Place Calcutta. aF 656 

Js tease’ elis ean T tied Cas 
“We alleged i in the Sadon that the East: Indian: -— & 
Hessian "Fxrhange. Ltd., has fined Rs. 145/14/-: for 100 bags of 
‘B’ twills and Rs. 51/4/- for 100 yards of: hessian as the last 
closing rate in terms of the Ordinance: that other associations 


No 


- have fixed rates near about the said, rates. 
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Tt is further er alleged ‘that the. dadian Jute: Mills Association, 
ia ‘very influ ential body. of. „jute; mill, owners and is, affiliated: 
tó thé Bengal Chamber of Commerce; that they are, sister, bodies 
having their « offices at the same, place. and nk out a, common . 
ple ip aie oÈ pide n Jute and jui, prod ducts >., 


g "UM 
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It is ako alleged that a large numberof, local dealers i in Jute 
goods are members of an association called the Gunny Trades 
Association .and that there. is. another Association called. the 


re hf 


jute gpods.are members. eee es aa ee Ly , 


- 1 
e 
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- the sedon it is said-that these two Associations acting - 
under, the -influence.:of the Indian: ‘Jute: ‘Mills’ ‘Association: have 


decided; that;all-contracts for October :and' December 1949 deli: 
very, outstandingion :the,date of the’ devaluation should, if not 
fulfilled, be settled.at the maximum ex-mill price plus a penalty 


` of, 74% -andifasregards September” delivery, the “Associations 


fixed, Rs. 61/8/- and Rs. .11/- ee "us peices for. filie 
and hessian respectively. eher] e NS 


THE CALCUTTA ;LAW JOURNAL. [Vor. 08. 
_+: m October 26, 1949,-the Gunny ‘Trades Association -issued 
a.. circular, (G56. of, 1949):to the effect that the members ofthe 
Associatjon: should... make" all. efforts, to fulfil the contracts, and 
in cases of non-deliyery. of goods, . the outstanding contracts. (Octo- 
ber/ December delivery) entered prior, to: 10th October 1949 
should be settled at the maximum ex-mill prices, plus a penalty 
of.74%. .It is.stated in the circular that this:scheme' of settlement 
has the approval of the Indian Jute. Mills" 'Assóciation and the 
Calcutta Jute Fabrics Shippers Association. 


» repu C P E 4 1 Li UU ` an td - NP URL . 
It is also sd in the circular that in the case of! a com- 


plaint being received by the Association of non-delivery of goods 


due.to mal-practice;'the matter will-be referred for investigation 
to a sub-committee which will-consist of-the ‘representatives of 
the said three Associations mentioned above and that in case of 
an adverse findingrby the sub-committee, the riame’of the person 
in, default would be liable to Beiplaced on ae disa pproveg list 
DESDE Hue three SOCIUM. urge ds db 
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Another circular csi of! 1949) dated ' 'Novétber 8, 1949 
was issued by the Gunny Trades Association , warning. its mem- 
bers that violation Of the diréctións in we other Circular would. 
bè- severely ‘dealt With. ‘THe defaültérs would be placed, on the, 
disapproved list. "This circular also states that. this’ step ‘has 
bée taken’ with the full’ knowledge and approval of the Indian 


t 


. Jute Mills’ Association "arid "Calcutta Jute Fabrics’ Shippers 


Association and any section against any party in default shall 
be: iG ErOneS URN the-three Associations. ~~ — : 

"There. 1s no donb ETR “Associations are very poweiful 
bodies. in’ the jute trade-and-it'is hardly possible for’ any jute 
trader to go against the directions or circulars of, or approvéd:by, 
these Associations. " 3 
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. Ihe, petitioner hasvgiven delivery of.a part:of the contract '; 
goods. but. it has not fulfilled the contracts: The-respondent*serit 
to the petitioner a bill dated October:3; 1949.for Rs. '23;750/+ Qn’ 
11th October, the petitioner paid-a sum of Rs.110;0007/+: andi ré- 
fused: to pay;the balance of the bill. According.to thé petitioner - 


it has been discharged . from further perforthance of dd contract ' 
and this amount is not payable. eee ae es o? 


- 
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Vo..$7] Ts xp CORPS S vHIGH« COURT. : 
v ir Theirespondent.hàs «referred the dispute? tò ‘the: ‘Bengal Civic. 
Chamber:;of Commerce (case* No. $42G^óf 1949) undeér:thé' arbi- 


, I . 
tration-clause set out above. The tribunal called upon the peti- idi 
tionen to filezits statement.» i 1! ront ggo circuit ens st c? Bhuwalka 

ani 3 uu ua XY i Ati! 1 SOT)I?S E vty era th they ut i Bros. ‘Ltd’ 
“tt is alleged in: the: petition;that- almost ;all.the members of E 
Fatehchand , 


the Bengal Chamber „Of: Commeree who, would; be: calléd-upon |... iur 
to, adjudicate on;a jute dispute:are members of one or.the other E 
Association; that these members: are -committed.:to a particular Banerjee; J. 
view, of the matter —— thatistated sin. the circulars :which :I 
have already, summarised, . ede HEY ados go nés doge. 
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ET “The Tribunal shall „consist, of such members, OF. assist- 
t ^ 3A 
nts to members, and of ‘such, other persons : ‘who are from. 


Peers ot 4th y i 


time to time on the panel. of. "Special Advisory, Boards.to tbe. 


T ae 154 
none ndia n Jute | Mills Association, as. may from time to. time 


be selected by the Registrar as ‘hereinafter mentioned and, be, 
willing to serve on the tribunal.” 
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Hr t is said. that. those who will ,Constitute:t the court, to decide 
the dispute are buyers and Jor associated | with, or. interested in the. 

ry = 9 ta 


buyers and ' having. regard, to the circulars, there As. agreat pro-- 
bability of the arbitrator being biassed against the petitioner, and 
the sane does not expect to get. justice from the Bengal 
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The petitioner adds thàt it ever dealt in the sale or pur- 
chase of jute or jute goods involving actual delivery of possesion 
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of the’ godds. ` Tt further’ st statés that’ it does not Bee de has , 
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On these allegations the petitioner submits that the contract 
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ondent denies the’ allegations and 'contetids, that the contract | 
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The petition then goes on to state that at the time when the 
partiés- entered into the contfact'they nevét contemplated that 
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there would happen end an exceptional situation arising out ot 
the E n between the oan and Pakistan a 


i 
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In the afidavit i in opbeidon it is denied that the Ben 
has resulted in the dislocation of the jute trade or jute business: 

or that-any difficult question of law will arise; it is said in any . 
event the parties:by the arbitration agreement had agreed to 


~ thé question of law being decided-by the arbitrators: there is no 
possibility of the arbitrator being biassed: the Bengal Chamber 


of. Commerce. is a véry respectable body; the petitioner will get 
proper justice from the arbitrator: under the rules of the Tri: 
bunal of Arbitration, Bengal Chamber of Commerce, the 
Registrar appoints the court and he will not apponi such persons 
as are interested in the dispute. « *" 


"The E PE produced béfore me copies of two receipted 
bills to prove that the petitioner had given delivery of possession 
of' goods to a certain party. To that the petitioner said that it 
was not eter ‘of actual possession. of goods. but of delivery 
order." ' os MER 

The respondent's counsel further said that assuming , that 
raw jute did not arrive’ from East Bengal that does not affect the 
jute market. "That seems to mè untenable, for if raw jute cannot 
one ma d pe goods tharket would be affected! ` ` 


These are the main ieee in the petition and the affida- , 
vits. There are other allegations which will be noticed later in 
this Deng as and when necessary, , . 35 

‘There is no denial i in the affidavit i in opposition that in the 
event of non-delivery, the contracts “would, have to be settled in 
the manner and at the rates directed by the said Association, as 
I have already. stated. l i 


"Before Í proceed | to consider the merits of, this case. I should 
deal with | a, preliminary objection | taken. on behalf of the Tes: 
pondent. The objection is that the application is premature; 
the arbitrator "en not been appointed as yet. 


“Referring to section 5 of the Arbitration Act, respondent 5 


=z 
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Counsel subiits that the E óf tlie Court can be invoked 
only-after the arbitrator is appointed and if arbitrator has not 


been appointed, there is no quéstion. of leave ‘being given to 
revoke his authority. 


t 
"Lam oaket 0... f 


According to counsel, in this case the arbitrator or arbitrators 
would be appointed when the Registrar:of the Bengal Chamber 
of Commerce makes the.appointment under the rules; the arbitra- 
tor is not the. Bengal Chamber of Commerce but thé court which 
"-— pe me reer CP a Se SHE Se a 


FEA 


name an arbitrator. There i is an ‘arbitration agreement, but : no 
arbitrator has been named, and he asks me to read the expression 
in the contract, “shall be referred to the arbitration of the 
Bengal Chamber of Commerce under the Ada of its Tribunal of 
Arbitration for. the. time: being iniforce 5:7. 265.5 V", to 
mean , that, the. matter. shall be rane ito the court’ to be 
appointed under the Rules, and not to the Bengal Chamber ot 
Commerce.. Counsel . . . = o w: asks' me to add the words 
* o£ the court appointed by the. Registrar ":between the words 
" Arbitration "^ and “of” in the expression "arbitration " of the 
Bengal Chamber.of Commerce in thevarbitrátion-Clause: =! ° 


Counsel refers to. the- well-known case of Chaitram Rambilas 
v. Bridhichand Kesrichand (i), in which it has been held that 
where a contract. contains an arbitration, clause, by, which, it is 
agreed. that any. dispute arising out of. the contract shall be re- 
ferred to the arbitration of the Bengal Chamber of Commerce, 
the rules of the Association are imported into. the contract and 
are binding on, the parties. PEE E iss -— a eT 


'- For-this proposition ‘there! was: ho: nécessity of citing a case. 
Because in this casé the rules have tbeen' ‘expressly incorporated: 
And -it ‘is not the case of -pétitioner’s: "counsel that ‘the rules dre 
not | binding.: si A ATI "et tio oe ES E QUU Vedi 


prs 


` The question is whether by iei arbitration clause an arbitta- 

tor has or has not been named. Counsel for, the respondent also 

refers me to rule g:and other ‘rules of the Tribunal and has drawn 

my attention to the words “ ' appointed. arbitrator" in. the rules 

and asks me to hold that.theiappointed: id) is the coun 

which the Registrar shall appoint. ©): ere 
(1) (1915) LL.R. 42 Calc. 1140. sus o 0: dì ES 
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. Iam unable to take the view tbat the arbitration clause does 
not name an, arbitrator, In my view the ^ appointed arbitrator ” 
is the Bengal Chamber of Commerce, though under the rules the 
Bengal Chamber of Commerce is authorised to delegate its power 
toa oe go T 


i - 
g s * r oA 
^ 1 
à à 


E i well — iane that an eee cannot dires 
his: authonty to somebody else without the consent of the parties 
concerned. If the. rules. were not expressly or by implication 
incorporated into the contract, the Bengal Chamber of Commerce 
would have no power to appoint a a court by its Registrar to decide 
the dispüte. But by incorporation of the rules into the contract 
the Bengal Chamber of Commierce,has been authorised to appoint 
by its Registrar the court who actually will hear and decide the 


r 1 
(Y - 1., ri ! 


Froni the case above cited, I quote the following observations 
of Jenkins, C.J. (p. 1144), " Even without the assistance of any 
authority. 'it appears to me that these rules were imported ‘into 
the contract, and that.;without such importation’ the contract 
would be, insensible ‘so. far as it.related to arbitration. : For it 
would involve the ridiculous position that every member: of. the 
Chamber of Commerce. would have to sit.on the arbitration. 


‘A fluctuating body like the Bengal Chamber of Commerce 
with such a large number of members cannot be called upon to 
arbitrate a dispute. . Things would be taken'in a sensible way. 
The arbitrator appointed i is the Bengal Chamber of Commierce. 
The parties agreed that the: dispute “ shall be referred to the arbi- 
tration of the Bengal Chamber of Commerce mee oe ee SE 
The reference is to that Chamber, the proceedings are to 'bé held 
under the rules of the Tribunal.,of Arbitration of. that body. 
It has been admitted that the Bengal Chamber, of Commerce is 
a registered body incorporated under the Indian Companies 'Act. 
It is therefore a definite person a legal entity to which reference 
can be made to decide disputes between parties. But the dispute 
is actually ádjüdicated upon by i court appointed under the 
rules of that Tribunal. pu ee 


. In Ganges por Co. Ltd. v. Indra Chand (1), 
which has been approved in 42°Cal., Harrington J., made the 
following remarks (p. 1173) "I. agree with the argument 

(1) (1906) LL.R. 83 Calc, 1169. = ~~ UE dx 
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of the defendants that, where a dispute is referied to the 
award of a body of persons, who can sit as a 
Tribunal, then the arbitrators are not entitled to delegate their 
power to individuals. But in my opinion where' a dispute is 
referred to an association consisting of a large and fluctuating 
body of persons, who cannot sit as a tribunal. it must be taken 
that the parties intend that that body shall carry out the 
arbitration in the only way in which it is possible to do so, viz., 
by individuals selected for that purpose." 


In that case the contract contained an arbitration clause that 
any.dispute arising out of the contract should be referred to the 
arbitration of the Bengal Chamber of Commerce. The Chamber 
under its rules appointed a court to decide the dispute which 
made the awards. An application was made to the court for con- 
firmation of the award. It wa&objected on behalf of the defend- 

ants that the reference was to the chamber and that body had no 
_ power to delegate the functions of an arbitrator to the particular 
individuals. That objection was over-ruled. The objection 
would have been unnecessary if -the reference was to the court 
which decided the dispute and not to the chamber. The ques- 
tion of delegation of authority was unnecessary to be discussed 


if the. coürt was the arbitrator. I cannot think that eminent 


cóunsel who argued the case overlooked the point which has 
been now urged before me. 


+ 


On these candeas I hold the preleminary objection has 
no substance and it must fail. 


I now proceed to consider the merits of the case. On behalf 
of the petitioner, it is said, that the following difficult questions of 
law would arise in the arbitration proceeding and the questions 
should not be left to the arbitrátor to decide: (1) Frustration; 
. (2) applicability of the Ordinancé to the contract under consi- 
deration, and- effect of the Ordinance on the contract. . 

Ás to (1), petitionei's counsel bas contended that on the 
facts of this case, the question of frustration is a difficult ques: 
tion. On the other hand, respondent's counsel says that no 
question of frustration arises in this case. The respondent in his 
affidavit QUE not admit that'a deadlóck has taken place between 


Bhuwalka 
Bios. Ltd. 
v. 
Fatehchand 
Muilidhar. 





Banerjee, J. 


- JBanerjee, J. - 





P j , wmr 
. - Bhuwalka 
ros. Lids _ 


NV. 


'Fatehchand 
Murlidhar. ' 





"THE CALCUTTA LAW, JOURNAL. 


Eos So 


India. and Pakistan or: that" movéibent of Jute from East Bengal 
.-to West Bengal was ir any way‘reduced at any material ` tinie. 
“The respondent denies that there ‘has been any disclocationi’ in. 
-the juté!or jute products market. The respondent denies that 


fulfilment: ofithe.contract outstanding on the date of dévaluatión. 


became: impossible of 'performance. - 


The- respondent further ` : 


- .States that the: petitioner ‘partly performed the contract; payments 


have been made and received. , Respondent's cóünsel. produces a 
statement prepared by the Assistant Collector” of Customs for 
Statistics to show that large quantity-of jute has beén imported - 


“into Wesi Bengal from Pakistan. - “There:are Gther allegations -in 


tHe affidavit of the respondent on’ these lines.” The respondent's 5 
coürisel, 'thérefore, submits that’ (a) ‘in’ this' case no question of. 


l früstration arises; (b) even ‘if it-arose, “that is a cape CEN 


and is within the ambit:of the arbitration - agreement. 


LI * ~ a 
be ee a RT LM ER 


ntt 


ri 
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`, Asto » respondent's iine c contention (a). I may point: out 
at: “the outset that I am not finally deciding any quéstion of fact 
5 in ‘this application. `. I am not: called upon to do so and I cannot 


do’ so on the: affidavits.. I am not deciding on. this application: 
whether there ‘has been: a deadlock, or not or to what extent the. 


jute market has been affected. Al that, I am. doing’. isto get an” 


idea’ ‘of the facts that emè e. out of. the allegations: in. the- ‘plead: 
ings béfore’ i me to enable me to decide whether. I should givei. 


~ 


leave to the petitioner to revoke the ie authority ó of. the arbitrator. ` 


a 60m 


"As Judge I am’ not :beuitted- to refer to the ‘remaiks miadé 
bs persons of au thority elsewhere. as to the effect of the :-.°. 
devaluation on the jute trade:- But even 80, I cannot shüt- 
. my 'eyes' to the’ reports'às appear in the news papers. I-cannot. .. 
shüt “my eyes to ‘the reports of. remarks made by Mr. Walker, = ~.i 
Ghairmau.of the Tüdian Jute -Mills’ Assóciatiori on the. present : 


' condition of the jute trade and the effort he is making to`“ ' salve’ 


. the deadlock in “jute trade " ; though: I have covenanted. with 
7 myself. not‘ to? be. im any” way influenced’ by” these reports. - 
` Assuming that the statement of. the. Assistant Collector of. 
Customs is coriect; ‘there is-nothirig to show what: ‘percentage the - 


quantity 'itñported. ee o£ the norinal raport, 


--- Ya 
^ 


end + i w o; » 


[jon Dus 


4 
* P We 


te isperhiaps; inay refer to an article aie the’ heading # + Int&s-- 


i nation “effects: óf: devaluation” “In a quarterly. journal of' thé. 


~ ^ 
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London Institute of. World- Affairs (Vol 4 No. 1) p. a2: "No. vit. 

-more important event has taken place in the last few years in On: 

_ international affairs than the devaluation of-the pound sterling. MM 

Although its final consequences cannot yet be scen, its immediate Bhuwalka 

effects have been already a change in the whole pattern of world Bros. Ltd. 

economic relations.” According to the writer the total effects |... Fm d 
-of devaluation of currencies has been completely to re-orientate  purlidħar. 
world trade. As to ‘India and ‘Pakistan, the writer says " De- — 

' valuation has added increased bitterness to the dispute between Banerjee, J. 
India and Pakistan, India-has devalued the rupee with the 

_ pound while Pakistan has not done so. Thus a disparity ias 
arisen between the Pakistan and Indian tupee =. < 
Many Indian industries depend upon" raw materials SNR 
from Pakistan, notably the chief doller earning. Jute Industry. 
These raw materials will be greatly increased in price and so must 
result in-an increase of the price of Indian Exports * * * 
Yet, so acute is the political problem that'has arisen -from 
Pakistan's refusal to devalue that trade is threatened with stand- 
still between thé two countries.” I cannot ignore this statement 
made by an important person. Whatever may be the ultimate 
result.of devaluation; there is no:doubt that it did have a great 
repercussion on the Jute.trade. 7 


+i? 


The question before me is “what is the ‘effect of that re- 
percussion on the contract which Iam considering. -This leads 
me to consider respondents' counsel's argument. Counsel says 

-that früstration is not a difficult question. | He. relies upon 
the observations of Das. J. ‘in Balabux's case (1) and..in a, 
judgment of the Court of Appeal , Chandanmull v. „Clive 
Mills Ltd. (3). and submits that the, doctrine of. frustration is, 
not Half as difficult in its application loa given set of facts as it is, 

-in the explanation of the legal theory on which it is based, and 

 the-question of frustration of commercial contract is specially 
well’ suited’ for? decision ‘by comiritercial , men as: arbitrators, 
particiilarly “where ‘the questions. of law are dependent í on qués- 
tions ‘of fact. In’ this case, "Rays Counsel; the question depends’ 

-on certaitr questions’ of fact: . Thé Chamber of Coriimerce’ is in 

a'better: position: to deal with, them than the Court. 


3A a 


The Observations’ "iade by Å the dearned, Judges must t be read 
dn "their context: As Das J: himself hag’ pointed c out, in the matter 

. Q) (947) 51 C.W.N. 863. 2 zuo gine Me 

(2) (1947) 52 C.W.N. 521. - : "I E Red beum d 
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of East India Cotton Mills Ltd. (1) following Quinn v. Leatham 
(3) " Every judgment must be read as applicable to the particular 
facts of that case and that a case is only an authority for what 
it actually decides." 


— 


- 


In the Weekly Notes cases, the facts were very simple. "There 
it was alleged by the petitioner in those cases that the parties 
entered into the contracts on the basis and subject to the con- 
dition that the Jute Price Control Order would be continued 
after September 1946, and the rights and obligations of the parties 
would be governed and regulated by and be subject to the said 
order and that the continued existence of the said order and the 
selling piice of jute were the foundations of the contract. The 
Jute Price Control Order however, was not extended. It expired 
on the goth September 1946. It was contended in these Cases 
that in the premises the contracts, automatically came to an 
end on the principle of Írustration aud the parties wexe dis- 
charged from further performances of the contracts, without any 


liability. 


_ Itis clear that a very simple question of fact was involved 
in those cases, namely, whether the parties had made the con- 
tracts on the assumption that the jute price control order would 
be extended to a particular date. On a fact like this, certainly 
the doctrine of frustration is a very simple one to apply. Take 
for example a case like this. A enters into a contract for sale 


- of specific goods with B. Subsequently the goods without any 


fault on the part of the seller or the buyer perish. There cannot 
be any doubt that in this case frustration is a very simple point 
to decide. But can it be that in all cases it is a simple question 
and is easy of application? 


In the words of Lord Simon in Cricklewood Property case 
(3) " Frustration may be defined as the premature determination 
of an agreement between parties, lawfully entered into and in. 


course of operation at the time of its premature determination 


owing to the occurrence of an intervening event or change of 
circumstances so fundamental as to be regarded by the law as 
striking at the root of the agreement, and as entirely beyond what 

(1) (948) 52 C.W.N. 584 (558). l 

(s) [1901] A C. 495. 

(3) [1945] 1 Al E.R. 252 (155). 
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"Was: contemplated by the parties ween they entered into» ie 
o E 


The doctriné of frustration thus creates an exception to the 
rule as to absolute contracts. In Constantine Line case (1) 
Lord Porter says this: “ Frustration is the term now in common 
use in cases in which performance of a contract bécomes im- 
possible because its subject matter has ceased to be available for 
the purpose for which both parties intended it to be used." 


-— 


At p. 198 the learned Lord remarks: “The true principle 
seems to be not that all contracts must prime facie be performed 
. whether performance be possible or not, but that there are some 
contracts absolute in their nature where the promisor warrants 
the possibility of performance. These he is bound to perform in 
any event or to pay damages. There are other cases, however, 
where the promisor is only obliged to perform if he can 
GEN M. In such cases; then, he is excused unless he 


be in fault. Of course, if he is in fault because his deliberate 


act has done away with the subject matter of the contract, and 
perhaps if he has been negligent, he cannot recover but prima 
facie he escapes. ‘To make him liable his fault must be proved 
by the party who alleged that it EE his excuse.’ 


The reasonings of these observations seem to be based upon 
the, extended meaning of the expression . “Impossibility of perfor- 
mance of a contract " has obtained in recent years. In' the same 
case, Lord Wright at p. 184 said: "^I must briefly explain my 
conception of:what is meant in this context by impossibility of 
performance, which is the phrase used by Blackburn, J. In 
more. recent days, the phrase more commonly used is “ frustra- 
tion of the contract " .or more shortly, "frustration." “ Erustra- 
. tion of, the contract,’ " however, is an elliptical expression. : The 
fuller and more accurate phrase i is “ Frustration of the RUVEN TUNE 
or of the. commercial or practical purpose of the contract." _, This 
change in language corresponds ‘to a; wider. conception of im- 
possibility, which has extended .the rule beyond , contracts which 
depend on the.existence at the relevant time, of a specific object, 
as in the instances given by Blackburn, J., to cases where the 
essential object does indeed exist, but its condition has by some 

(1) abc E.R. 165 (194). ^ aes. d do ato c nde apr 
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Giya. -casüalty been so. changed. as to be not available for purpose of the. 
QUU contract, either at the contract date or, if no date is fixed, within 
m any time consistent with the commercial or practical adventure, 


z  Bhuwalka for. the pipo of the contract the ODISE is as good as lost." 
- Bros. , Ltd. "à 2. g 
LN “The classic: theory: and the one most seumonly favoured in 
Fatehchand the ] past is the theory of the implied term. ‘There are numerous 
Murlidhar. 2c 
Ing cases in, favour, of this view but. the best known is that decided 
Banerjee, | by. Lord Loreburn, [Tamplin’s, case (1)].- At P- > 404, -his 
ur Lordship ‘said: "No court has/an absolving power, but it. 
^ can'infer from the nature of the contract and the. surrounding 
‘en -citcuthstarices that a coridition which is not expressed: was the 
foündalion ` on which the parties contracted ee * c 
were thé altered conditions such that had they thought. of them, 
they would have’ taken their cliance of them, or such that as sen- 
sible ‘men ‘they’ would: have said ' df that happens, it is all over 
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- phe gecotid theoly, thit of the disappearance. of the founda: 
?. - tionvof the contract has, ‘been advocated amongst others by, Lord 
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~ The’ ‘nid’ theol; ‘stated x on ‘two occasions | by Lo Weight 
,* ^ e that the court imposes t the" just solution. - His Lordship said - 
` in Denny Mott’ s case (2). "E T" 


2 tees De. d o3 "avs habe e pts s Set "oro Br ts Dd 
Boo os ces ct 59 Tt ds the’ ‘court ‘which’ has’ to decidé what: is the? 'trüe 
a position bétwWeeri?the * parties The: decision is a Lord 
"Hu Sumnér said " irréspective. of, the’ individuals concerned, -their- 
5s "a 'temperaniénts ‘and'failings, théir interest and circuriistances:”” 
ai The’ court has formülated the doctrine. by ‘virtue of its in-! 
“herent ' jurisdiction; just “as it “has developed the rules. of 
E orit for? negligence," or for ‘the’ ‘restitution: or Tepayinent : 
To “ol money: where otherwise’ there: “would: be unjust ' ehrich- 
: “iment: T'find^the ‘theory Of the basis of ‘the’ rule’ ‘int Lord’ 
d ' A Sumriér's prégnent statement 'that the doctrine of frustration = 
E t is really a*dévicé: by which’ the files as to absolute Copied" 
a foe  *" are’ fecoticiled™ with ` ‘the special exceptions” "which justi 
^ 2. o tdemandsi The. dóctrine is invented ` by" the court "in. Órder ^ 
i >, SHTEQE supplemen'the. defects of the actudl contract." 5" 7 ed 
" Rd pt E Su (1916)? 1 - “AC! gg. ^! redo ds iraia fey ap bere ds Gn orn mre E 
“= (2) [1944] A.C. 265 (275). - Rrstdye. NRE heat T 
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ks TRENT of this neh I asked counsel’ as to whether in all 
cases the application of the doctrine of frustration is'an easy one; 
his answer-was‘in the affirmative. I-then asked him to tell me 
nance: in the following case, the" contract was frustrated or 
Note.) "c TE TUR. e E ‘ r 
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In osos dies aiit s à music: tiall- agent, ‘entered into an 
agreement with the defendant, “music ‘hall artist by which the 
latter appointed, the plaintiff as his manager for a term of 10 
years;on the usual terms that 1n consideration of.ihe plaintiff's 
using his best. endeavonr Lo obtain engagements | for the defendant 
the, latter, would. pay, the plaintiff a- “percentage: of, his, earning., 
The: defendant Was called upon for service.: in -the army. in 1940, 
where he served in the enteriainment pool, and .he was demobi- 
lised in 1946. During the War the parties continued to treat the 
contract, as nearly as they could as though it was still: subsisting, 
and the defendant ‘referred to the plaintiff. as ‘his manager, but 
after the War ended the defendant, entered into a contract ‘with 
other agents. E = au 
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l ‘Counsel's answer was thee the’ contract. had not been rug. 
trated.’ Yes, on these facis, Streatfield J held that it had been 
frustrated: ‘because, “it involved, the parties in a " continuous 
relation involving. efforts on bóth sidés, and neither of them was. 
able to carry out these efforts in the. manner which Was ,contem-. 
plated by them. In my view, to affirm their contractual adven- 
ture now, although, it could not have ;been, Acted on, is to 
substitute à a new: contract." [M organ.v jv. Manser, ( 1)).. "The. notes, 
on this” case in L. QR. Vol. 64- p. ^79 show how difficult, this 
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doctrine, is. of application, which: as. said. ‘to, be “a principle 
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‘which d has not as. yet been fully defined and diieloped s Nm 
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En "tollowi; ‘therefore: that there may AE. cases. in, nh it is is. 
very. difficult to ‘say whether a contract has been, frustrated or not, 
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. Counsel for the respondent then said whether the question 
was difficult or not, it came within the arbitration agreement. 
That is so. There is no doubt about that. The arbitration 
clause has been couched in terms so wide as to cover this ‘ques- 
tion but then the question is whether the Court sbould not in 
the circumstances of this case impose " the just solution " of Lord 
Wright: Whether the petitioner cannot say in this case that it 
never “warranted the possibility of performance" that events 
have happened for which it is not responsible, not negligent; it 
is.not.in fault, and therefore, it is entitled to be discharged from 
further performing the contract. 


^ ^ Lshould say:on the facts of this case that it is a difficult 
questiori:: -We do not know exactly as yet as I have said what 
exdct repurcussion devaluation has or would have in the jute 
trade. "Is it not right therefore that this question should be 
determined by the Court? 


As'to contention (2), of the petitioner’s Counsel, namely, 
whether the Ordinance applies to the contract or not, the ques- 
tion séems to be more difficult. The respondent's Counsel, how: 
ever, says that there is no difficulty at all. According to him, 
section 2 of the Ordinance has laid down what he has called 
T factual " tests. According to him the Chamber of Commerce 
is the most fit person to decide those questions of facts and to 
determine the question of applicability of the Ordinance to the 
contract under consideration. He said that once these tests are 
investigated and determined the rest becomes easy. | 


I do not think he is right there. Take for example, section 
2(1). of the Ordinance which defines " contract relating to jute 
goods futures.” It means a contract relating to the sale or pur- 
chase of jute goods made on a forward basis (a) providing for 
the payment or receipt, ‘as the case may be, of margin in such 
manner and on such dates as may be specified in the contract. 
Counsel said that in this case, no matgin-has been specified in 
the contract, and therefore, this contract does not come within 
the purview of the Ordinance. Counsel refers to the bye- laws 
of the Indian Jute & Cotton Association Ltd., to explain what 
is meant by “ margin specified in a contract" and what is done 
in connection with payment of margin and what happens for 


Von. 87.5 |—. . + + « HIGH COURT;- 

failure, to,pay margin: But then there:is'sub-séction. (b), that is 
2(1).(b) which I have set out in.an earlier. portion: of this’ judg- 
ment.. By. that, sub-section a contract is within the Ordinance 
which is by or with any person not being a person who habitually 
deals inthe sale of: purchase of jute goods involving the actual 
a of possession, thereof. . 


What is the meanihg of ‘ actual delivery of possession ' in 
that sub-section: Courisel for the respondent said that it had 
the same ‘meaning as delivery of goods within’ the meaning of 
section 33 of the Indian-Sale of Goods Act. That section says 
that delivery of -goods'sold may be made by doing anything 
wliich the parties agree shall be treated as delivery or which has 
the effect of ‘putting the gdods:in ‘the possession of the buyer or 
of any: pérson authorised" 'to hold them‘ on' his belial£^ The ' 
first part' of the'sectióri! says that’ delivery’ may Be made by doing 
anything which’ the parties ‘agree. shall be treated as” delivery. 
That presents no’ difficulty. ' The quiéstioni“is one of agreement ` 
between the parties. Where a dispute arises, the Court is called 
upon to do:no moreithan ascertain what the agreement between 


the parties. was.: ‘The second _part-of the section: says that: deli-' 


very may be.madé:by: doing. anything: which: has’ the effect of* 
putting ‘the. goods in the. posséssion óf' thé buyer. Delivery of” 
the key of.a-godown or-warehouse'.is. symbolic delivery ofthe 
goods therein, Delivery of a key however, does not operate as 
deliveryrof the goods under the lock if itr does; not in. fact give 
complete ; access to them. , There- are ja number, ‘of: illustrations. ; 
l given under that, section.i,., A. sells to. B, 5o maunds of rice.which | 
are in his possession, ; A delivers. them).to; B. Here there. is . 
delivery of actual possession.:, A sells to B. 50.1 maunds of rice in 
the possession. òf C;.a. Warehouse man., A gives B an order to.C. 


(called a delivery: order). to, transfer the rice, to, B, and C assents , 


to-such order, arid transfers the rice in his books to B. "This is 
also a delivery to B. Yet. it is clear that in the Second case, no 
actual delivery, of possession. was given, as in ‘the. jHISt Case. <.. 


4 
- 2 4A ue 


1t fraiüer of the | Ordinance: iritended. that the: EIE x 
‘actual delivery of possession ' in section z(y (b) of:the Ordinance: 


would mean the same thing as ' delivery of goods". in section 38 
then ‘why did the: ise: different words? n b 
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In this case the ‘respon. caydsthar certain réceipted: bills 
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-and not to ‘make: obsctire what! is plain: 'Yét; can-F'in this casé 


_are-so’ dear that no doubt & 
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of; the petitioner show. that the petitioner gave delivery of certain : 
goods: to certain: person. :' But the.petitioner contends there was - 
no.actual delivery of possession within the’ meaning ‘of -the 
Ordinance. In the receipted bills 'there' are the: words ‘ Mills 
D.O. No. 11," shewing-that delivery, was made iu means of.a: 


[us 


delivery order. Du qb Dregen o OA 


Is such delivery contemplated in, the Ordinance ox is it not? 
i; have not been able as yet to formulate, the answer.. .Again,’. 
there are tbe words, in, the, section m e vor; has control. 
over’, ure: 07 Does; the 7 possession." , or: * control " refer 
to the point BP time of, making the contract,or the time-of its', 
performance , or any, : other: time. Suppose a, person had-in: his. 
possession. a godown. which he disposes of just, before. he enters; 
into a contract, will ‘that contract come. within. the ambit of the,. 
Ordinance? (Ox take another illustration, be,giyes wp possession ,: 


after, the, making, of the, contract and before the, time: of perfor.. 


i mange COMES,, , will, the contract, come within: the, Ordinance?...j p 


! 


losbbuas ep bip Og cede age ui ate aee ee) 


- x Veryi many-questions; like are arise: :;! T -have‘taken a few.” 


ds way: of'illustration.. -Counsel for: the, respohdent said: to-me': 


that the:Court should.not.inttoduce these difficulties. | ‘That is : 
true. ; Yet the Court should not shut. its :eyes' tothe ee 
if there. are... And. certainly ‘therevare, these difficulties! 5 «^^ ^ i 


p 
he SIS pape EI pwd, PL a [ HE BE Erat ieee yt Mae FG d, Mat 


‘Tam not'unmindful that Wiibri Ver" a document is ‘couched / in^ 
ingunge: "which"is! clear''ànd definite! and | ‘to! doubt átises in dig 
application’ ‘to’ ‘the! facts, ‘there is ‘nid’ eed: ‘té' construe thé docu: ` 
meint: The task of the Court is to’ hake plain: what is obscure " 
conscierítioüsly: say that:the expressions which 'I have’ statéd above’ 
“an be etiiektairied? "I cannot. | un 


ponid wal O1 ex» ad ayn ryt Cpr esp vag ls jae! Nt thy + ea] 


t as 


“There (dre; there js ‘no. "doubt chat | the’ true ‘meaning of ‘these. 
expressions has got ‘to be ascertained in the arbitration procééd- 
ingi c Ehisagainuis another difficult point of law:that will arise'in 
the arbitration; proceeding: © (o 2 cr tapora qe n ibo daos 

Su mt)or a C eon da Pour T Bte spi ipis tal, utes iniit 


But then, if these were the only iquestions-involved in this ` 


case I would not be disposed to give leave to the petitioner to. 


revoke the«authority of the arbitrator zi adr er nti ri 


` 


- TE gil a: Pot. eae AL hos SE e T 
i ‘The’ most iniportant | point ; in this connection that has. been 
raised by the petitioner's counsel i is s that.if the Ordinance applies, 
pana rtelor git Pang IU eel Pat) vou tiia A 
then ‘there ere is nó arbitration agreement at all, and therefore, , the. 
arbitrator’ Would have no jurisdiction to decide the dispute, 
The petitioner’s Counsel's submission on this | point is this: by 
section ^3(c) (ii), " Notwithstanding anything contained in any 
other. law for:the«time being:in force; every;such contract! (mean- 
ing .aicontract which comes within the ‘purview ofthe Ordinance)’ 
made, prior toithe date, of.:publication of the notification shall be: 
varied and settled: on ithe-basis.of the last closingirate-in a notified 
market ails codiosbee ce dlp. sanii A7 tb! de forte ty 
lois ant a es silet o uu diy deed suo ure Qe ae 
ink ave, alread dy stated: i in an earlier -part of:the judgment. 


what according, to the, Ordinance, a ‘notified, market,’ means. :, 


*9411 pt p l t 2^ Tus hs Ur b pito 


p ¥ ptf dez , 
1" COufisel relies’ on the case ot Lucida uin LS Hoare, 


Miller & Co. (1) where Chaudhuri J., held that a mere 
extension of time did not operate so as to rescind the original 
contract. ;But where a new termifor. the, inspection of. the goods 
before delivery, had also, ‘been introduced, the, original. contract: 
was Teplaced, by; ithe new agreement, ,to. which, the. ‘arbitration: 


clause j in the original, contract could not apply and. on. this ground. 


the learned Judge refused to stay the, proceedings under ‘the; 


NAP dee 


Arbitration Act. Relying on this case petitioner’s counsel , said" 


that by operation of section 3(c) (ii) of the Ordinance, the con- 
tract has been varied and nothing remains to be done under 
the ‘contract Bavé't oséttle" it’ of thé Basis’ of- the last dosing rate 
in à Tiotified rriarket: there beiiig this variation; the ‘arbitration 
clause/is'góne." Hé sáid'in'a sense ithe dispute 43 to thé setting 
of the ‘contract! in terms of the ordin lance might ‘be saidio bea 
dispute’ arising’ ‘out’ ‘of the ' contract ‘But’ that’ “was ' not | ‘in'’ the 


cofrect sérise; bec o 


isi - 0350€ bie "dades uad eda dut 
Uto buts a 2 TUI EPOR j^ Few er fi: 0x s der aate 
„nutie, relies jon. the ,obseryations ; of; Pickford” LJ: in Monro's 
case. (2),.; In, that, case, the, question arose. asito: whether a :suit for 
damages, on, the. ground. that the, ,plaintiff had been. induced ,to 
enter,,into,,a contract by. fraudulent-misrepresentation should be 
stayed under the Arbitration, Acti, His Lordship. said: .“; Nor 
dol think, that,it is an action, in relation to.or.in connection, with 
the, contract, „In one-sense iit; is, an, action: in, relation: to and in 
connection. withthe. contract because if there had never been any 
(1) (1913) LL.R. 41 Calc. 35- up SEE » fon ey o adi 
(3) [1915] 8 K-B. 167 (171). 
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contract there would never have been any cause of action, there 
would’ never have been any representation and there would never 
have ‘been any claim for damages. But it is not in relation to or 
in connection with the contract, in my opinion, within the mean- 
ing of the arbitration clause.” 


í * S ns 


In this.case also adopting:that line of reasoning, petitioner's 
counsel submitted that if there was no contract, there would not 
haye arisen, the question as to whether or-not..the Ordinance 
applied to the-contract and-no question: would arise as to-whether 
sub-section -3 of the Ordinance applies, or whether the contract. 
should be settled on the basis of the last closing rate in a notified 
market. But that according to counsel didnot make the dispute 
a dispute arising out of the contract. This again, is a very 
difficult question of law and touches the jurisdiction of. the 
arbitration. 

' In-this connection counsel further submitted that it was not 
proper that-the- Court should leave such a question to be-deter- 
mined -by the arbitrator, even though it'may'be that it comes 
within the ambit of the arbitration clause.’ Counsel referred me 
to ‘the case of Edward Grey & Co. v. Tolme and Runge Q). 
There what pe is this: 


4 


“ Before the outbreak of war, between England and 
|, Germany the plaintiffs contracted to buy from the defendants 
. quantity of sugar-which was in Hamburg and which was. 
to be shipped by the defendants. The -contracts provided 

, that in the event of Germany being involved -in war with, 
England they should be deemed to be closed, and that if war 
should prevent shipment any party should be entitled to go 
' ^toarbitration. Owing to the outbreak of war thé defendants 
«were unable to- ship the sugar, and the plaintiffs brought 
f an action against the defendants, claiming a declaration 
` that.the contracts were suspended or dissolved: and an in- 
junction restraining -the defendants from proceeding with 
. arbitration. On an application by the defendants for 'an 
order that the action be:stayed under section 4 of the Arbitra- 
“tion. Act, 1889: - Held, that as the annon ‘between ‘the 
Q) (1914) 31 T.L.R. 187. 
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parties was whether the contracts were alive or dead, it was 
. in.the, Judge's discretion to say that; jit was not a proper ques- 
_ tion. tobe submitted to arbitration. n 


2 r 


The remarks of Lord. Justi Buckley at p.: e are very 
instructive: i 7 1 


* 


" tire í £0 1] 5 HS fs ` k i "das * ‘ Yao, 
È A The genan N the parties. ‘was whether in. the 
i exent ‘which has happened the..contracts were alive or dead. 


^ Then if has' been said that. even if the contract was dead the . 


. arbitration clause still survived: "That question could not. 
: be determined/now.: He would assume against the plaintiffs, 


without deciding the question whether the arbitration clause ` 


. was subsisting or not, that there might still be a case to go to 
„Arbitration. Still the question which remained was simply 
. & question of law: whether the contracts were suspended « dur-. 
ing.the war or had been dissolved.- In. those circumstances 
- he thought- -that, it must be in the discretion of the learned 
' Judges to say that question was not a proper one to be sub- 
mitted to arbitration, but should be decided by the Court 


and that. therefore the action should not.be stayed.” - 


t i. 
= 


There is "gíeat ‘force in this contention of learned counsel for 
the pou l 
60€ - "Em teat 4 L 
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" Suppóse thé application instéad. of being an application 
under section + of thé Arbitration Act’ was an application for sta 
of proceedings under section 34. of the’ Act there is no doubt that 
the Court, would apply the pririciple i in à Grey's s case (G) and might 
not stay the suit. 


. 
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ne. ‘The difference | between an i application under section 5. of 
the Arbitration Act and one. under „section 34.0f the Act is a 
difference ; .ag to the point of time when the application -is made.- 
If pi roc oceedings are commenced in Court, application is made 
undér section 34, if proceedings have. snot been commenced .in 
Court, | ‘the ‘Application is made under, section 5. The object of 
both the Sections . AS same, namely, , to, prevent the arbitration. - J 
do not. See any reason why, therefore, I I should not Apply the 
principle i in, Grey’ s case (1) to, ithe. case petore. me., 
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tion v. John.Aird & Co. (1) Lord Atkinson observed : 
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"I repeat, in this application' I havé not decided nor profess 
to decide any question ultimately. I am only ‘evaluating the 
facts and questions that may arise before the arbitrator in order 
to' decide whether I should grant leave to revoke or rot! ` 

nig eit 

Unfortunately in India, there is not, as there is in England, 
a’ power: given to the Court to direct the arbitrator to state any 
question of law"arising.in: the course of the reference; Under 
our Act, the arbitrator may or-may not do it: : But in England, 
x 1s obliged: to-do it when the.Court directs the arbitrator to do 

That is. an: accion consideration iia has Welgheo 
du PORE adis ep A etd ah bw Me y 

oque sb. CI oA A d c E EM 
"Thé néxt point that has been canvassed before | me is disquali- 
fication ‘of the ‘arbitrator.’ ‘It is’ said that having regard to the 
event’ that have happéried and tlie circulars issued, the arbitrator 
will’ be'an' ‘interested pan anid the petitioner will not get Jüstice 
fori thle’ arbitrator." ir A 
abc oa Me ee oe ee | t d ot pot 
. i urs T "ue ee ee Ge 
The law on this point is well settled. ' In Bristol Corpora- 
tajat a' j 

“ My Lords, I do not think there is any dispute between the 

parties 85 to the law applicable t to such a state of things. If a 


contractor chooses. to enter into a Contract binding him to submit . 
the. disputes which necessarily arise, to a great extent, between E 
him and the engineer < of the | persons with whom he contracts, to. 
the arbitrament of that engineer, then he must be held to, his. 


contract. Whether it ‘be wise or unwise, prudent or the con- 
trary, he has stipulated that a person who is a servant of the 
person ‘with ‘ whom he ‘contracts ‘shall be the’ Judge to "decide 
upori matters’ upon which necessarily | that arbitrator has himself 
formed opinions.. But thougli the'contractor i$ bourid by that’ 
contract, still hé has a right to demand that, notwithstanding ` 
those’ pre- -forméd' views of the engineer, that gentleman. sháil 
listen‘ to argument arid détermine the matter submitted to him’ 
as fairly ‘as ‘he’ can as an honest man; and if it be shewn’ in fact. 


sra? 


to be likely not to'decide fairly | upon ‘those matters, then the con- | 


(1) [1918] A.C. 241 (247). 


t 
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tractor js allowed to escape, from his bargain. and to have the , 


^a i fe ue Jul. è rity 
matters, in dispute. tried | by, one of the ordinary tribunals of land. 
” Ee EL jt 


But I ‘think he has more, than that right. If, "Without. any fault 
of. his: ‘own, the engineer ‘has put himself ins such a position that 
it is Rot fitting « Or decorous Or proper, ‘that he should. act as arbi | 
trator in any one or more ‘of ‘those disputes, ‘the contractor has s. 
the right to appeal to a Court of Law and they are entitled to 
say, UID, answer to an Xapphication. to the Court to exercise the dis- 


cretion v which the 4th fection of the : Arbitration / Act vests, in them, 


we are, not satisfied. th at there is not some reason ‘for, 1 not sub- 


ami, loc im 
mitting this question, tc to, the arbitrator.” 


yu Peat 5 foar m ao te Y abl 
Hs de urge. pb Spo aep oou paige pode oti C nl 
"In! Eckersley: ae M pees : Docks e Harbour Board" (1)! Lord. . 
Esher,- M.R. said.’ - Jarta tear Lhasa “siwd estab ael spd 
Og. sqsrp AA, Sapes Saad CP es ee vf, hie. ey 
LAS wet E 


* In this « case ‘it is said on Dekat E the plaintifs that ‘there 


tend t “Fas petris fita 2 
is is sufficient, reason for thé Court ' to say that the € disputes i in the 
"va a 4h wg cg hetat y Mig dig Fig eis du 
action should not be referfed. ‘to, the „engineer of the bodrd 


oe re asp E ^" TE 411 urod TIE ard, 


because he mig ght be, biassed. ` It i is not a , sufficient "i6 to ‘say 
that he might; be biassed, if the Court. should 1 be of opinion that" 
there is no ground n supposing that he would be" biasséd 
eset the — sought to be established on behalf' of uid" 
sis examined, it comes to this that, the disputes ought 
2 se feferred to the engineer because lie ‘might be's aspec cted 
of being biassed although in truth he would not be se biased.” Tt 
is an attempt to-apply the doctrine which is applied to Judges, 
not "huerely of the' Superior Coürts; but’ to àll ‘Judges—that, not 
only! Pust they be" not biassed, ‘but ‘that evei ! though it'be dé: 
monstiated that tlie y Would | not be’ biasséd; 'thle ey ‘ought: ‘Hot ‘to act" 
as "judges sia iiccét ^ where "the 'Circumátaricés ’ até’ such that |. 
pedple Hot necessarily" ‘rédsoriable people; "but! many ‘people '' 
would suspect them OP beirig bidssed.’ UIs thata ‘tule Which canbe- i 
appliëd "iò süth' cünttáctsi aš “tis; “hte sé, ai betWeeh? the ‘con! 
tractor and his principal, but parties. agree! that the chief ‘servant ' 
of one of them shall be the arbitrator? If it was not for the 
agreement of the’ parties+-if.the:rule applicable: to Judges were to 
be' appliedit ds obvious that :it wouldibe impossible sto: sayrthat. ,,, 
‘the engineer,’under: whose superintendence! the work: Has, to:beri: 
done; could act as arbitrator: because somè persons: would’ suspect n 
ita dat Pajea donde SPELATS creat PG enl wv PUL 
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him’ of. being biassed in favour of thè parties whose servarit he 
was. But that cannot be the case here, because both parties have 


agreed that the engineer, though he might be so suspected, shall" 


be the arbitrator." ‘A stronger case than that must, therefore, be 
shewn, if not that he would be biassed, that at least there is a 
dri ed would be biassed.” AD 


“i “4 


An arbitrátor who hás an intérest dependent. upon Bis de-- 


cision is disqualified if either party at the’ time of Ris. appoint- 
ment was ignorant of the fact that this would be so, and thé 
interest is of such a nature that it ought to have been disclosed. 
But if the parties, with full knowledge of the facts, selected an 
arbitrator who was not am impartial person, or who had to per- 


form other duties which' would not permit of his being.an | 


impartial person the Court would not release them from the 
bargain upon which they had agreed, and if a party to a contract 
submitted to the jurisdiction of a tribunal which had an interest. 
of its own int the decision the court would riot on that. account, 
release him, from the. bargain, however improvident it’ was con- 


sidered to be, sO long as die Court was satisfied that he was aware . 


Or ought, to "have been aware of the. terms of the bargain he had 
entered into. . | . 5 

There are many English cases which enunciated the Principle 
I have stated above. 7 


4-7 


It seems that from à broader sense of RCM in the, English. 
Arbitration Act, 1934, section 14(1) has been, enacted which 
over-rules these decisions i in so far as they decide that because a. 


party knew at.the time when he made the.agreement or ought to ] 


have known that the arbitrator named might not be impartial or 
had some interest in the subject matter he. could not come after- 
wards to the Court and ‘complain. of the person to whose appoint; 
ment t he. m apes i d 387. . dee PU vue. 


Re 


" 
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; Jn England: tocca d present:will not refuse. 


4 


an application to revoké a submission or.to stay an arbitration on ' 


the ground ‘that a party knew or. ought to have known that the 


arbitrator: By -reason of his relation ‘towards any party to the : 


agreement or his connection with the subject matter referred, 
might not be capable of impartiality (Russell p. ar. ' ' 


- 


Vor. 87:] HIGH COURT, ' 


>, There is no such section in our Act of 1940. Yet-I think we 
can adopt the principle underlying: the agen section for the 
purpose. of doing substantial Jets oa 

dei is the most innen podje of justice that a judge or 


a tribunal should not decide a dispute if there is a probability 
that he would be biassed in the case. 


In this case, is dre such a orobabiibo- The facts on this 
point are these: it is said in the petition (paragraph 5). " The 
Indian Jute Mills Association which is a very influential body of 
jute mill owners is affiliated with the Bengal Chamber of Com- 
merce. ‘They are sister bodies having their offices at the same 


place and carry out a. common, policy in matters of trade in jute 
and jute E j 


This paragraph is dealt with thus in the affidavit in opposi- 
tion. I admit the statements contained in the first sentence of 
paragraph 5 of the petition. I do not admit the statements con- 
tained in the second sentence of the said paragraph. 


It is therefore clear that it is admitted that the Indian Jute 
Mills Association is a very influential body and is affiliated to the 
Bengal Chamber of Commerce. But it is not admitted that 
they are sister bodies or have their offices in the same place or 
carry out a:common policy in matters of trade in jute or jute 
products. The respondent's denial of the facts stated in para- 
graph 5 of the petition is of an evasive character and I cannot 
place much reliance on it. There is no doubt that they have 
offices in the same place. It is not disputed that the persons who 
would -be called upon to decide the dispute in question are 
either members of one or other of the three Associations or their 
assistants whose names are on the panel'of Special Advisory 
Board, to the Indian Jute Mills Association. It is only natural 
that the Bengal Chamber.of Commerce should have the same 
policy in Jute trade as the other three important jute associations. 


‘On the affidavits, I have no' doubt that the policy formulated 
in the circulars would be the policy: of the Bengal Chamber of 
Commerce. Not to recognise that is to shut our eyes to the 
reality of things. 
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^ Y find in the: rules of the "Tribunal-of Arbitration Bengal - 
Chamber of Commerce that the Registrar shall select as arbitra- 
tor or umpire as the case may be so far-as possible, persons having 
a practical knowledge of the subject matter of the contract. 
Now, who are the persoris who. would be selected to decide the 
present dispute? Naturally, the persons who are connected with 
the jute trade. And who are the most important persons con- 
nected with the jute trade? Practically they are members of or 
connected with:the three associations named - as above or their 
managers or assistants. : mun o i ' : 

IL is not possible jo: me to say that' the arbitrater will in . 
fact be biassed and it is not necessary for me to say that. Here 
lies the difference between an application for leave to revoke 
the authority of an arbitrator or to stay an action under section 
34 and an application for setting aside an award on the ground 
of bias. In the first two applications, all that is necessary is 
to show that there is a probability of bias or a reasonable prospect 
of bias or as. Mr, Justice Sinha has put it in a very recent case 
(judgment delivered on 14th March last Re: Arbn. Oswal 
Trading Co. v. Amar Chand & Co.) there is a reasonable 
apprehension of bias.. "This difference arises fromthe very nume 
of the applications, | 


"A * ' 
E * Bs d 
kJ * 


“A perfectly even and unbiassed mind is essential to the 
validity of every judicial proceeding. ‘Therefore, where it turns 
out that, unknown to one or both of the persons who submit to 
be bound by the decision, of another, there was some circumstance 
in that situation, of him to whom the decision was intrusted . 
which tended to produce a bias in his'mind,-the existence of that 
circumstance will justify the interference of the Court. Whether 
in fact the circumstance had any operation in the arbitrator must, 
for the most part,.be incapable of evidence and may remain 
unknown’ to every human being, perhaps even unknown to him- 
self. It is enough that such a circumstance did’ exist [see: the 
remarks of Sir John Stuart, V. C. Kemp v: Rose (1)]. 


But it is said referring to Balabux’s case (2) that Das J. in 
similar circumstances negatived the.existence of’ any possi of 

(1) (1858) 1 Giff. 258 (2645). 

(2) (1947) 51 C.W.N. 863. oe 


- 
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- bias. on. the: part t the. Bengal: Chamber E Cómrhéicé,, His Ovi. 
‘Lordship: obsérved: at p.:874. “ICi ig not 'oüt' Of bounds of possi- pora 
bility. that-situation: may: somnétinie ‘arise’ in a trade which ‘will Ka 
divide person- engaged therein: into ‘two- opposite ‘groups and it Bhuwalka 
such situation does'arise the Court will certainly. take that into — Bros., Ltd. 
consideration? With this-observation’his ‘Lotdship proc rocecded to nee 
scrutinise itke allegations ‘inthe pléàdingé!before him:' In the 
first plaee,. he. observed,.’the ‘affidavit in: ‘Opposition ‘had’ Hot been 
verified in ithe way: ‘required ‘by à recent. décision ‘of fhe Appeal l uit J. 
Court, ‘Hafiz Shamsed-rv. -Chattoo,' y^ His: Lordship’ observed a 
“it is»anót,..clear swhether.-the - allegations * ^are' staterhents' ‘of | 
facts true to ‘the:knowledge of "the ' deponeenits ° ‘ot based ‘on’ in- 
formation, received from. any’ ‘particular source” or ‘any mere 
expressions of apprehensions, rea] or ‘ pretetidéd.”’ "His Lordship 
then: scrutinised: a: list of ‘names that/wás placéd'bèfore him. His 
Lordship. ‘further! observed ;.' “Fhe ‘Registrar of ‘the’ ‘Tribunal 
appoints.‘ the arbitrator: for particular Cases: The- Fules of ‘the s 
tribunal. make it clear that: the’ Registrar shall riot appoint any 
, person-who dor.any reason" withinzhis knówledgé'would not be a 
proper person ‘to ‘act as.-arbitrator, "I havé ‘no’ réason' to assume 
that the Registrar will ‘violate this ssaliitary~ rule.” His lordship: 
alsó;scrutinised the-affidavit in’ reply ii which it wis denied ‘that’ 
. any, person ‘was or would be appointed: 'to'act as arbitrator who 
had any connection with any party to thé agreement or was in: - 
térested in the. paee matter referred.. ` 


Hep vu fit ype set eie NT 
nthe evidence: ‘before him: and on a. consideration : of. the 


ART An, tne evidence. Derore, Dim, ang. on a. CONS’ 


pleading before him his Lordship was unable to come to the con~ 
clusion that there was any probability’ of bias in the mind of the | 
arbitrator which entitled the Petitioner to have Stay of the suit 


under section 34 'df-the Aibitration "Act. RANET - 
ri Tite EU obec ee Mt Gia OY E ig v Read, dep" XEO uar sus 
"His is Lordshi: contlü ided : i The, Bengal Chamber ‘of Gom: 
füercé Has gained a a repütation, "for the’ éxcellence ‘of their arbitra: 


tion ‘proceédinigs anid T'shall téquiré much i more specific ayerments 


‘of facts’ pro erly verified showing that in.any. particular case © 
justice will be de nied by ie Bee Chamber of ‘Commerce to ' 


VU pct "Ep Aer 6, ila > 
any’ ia Lal * TEES a ~ " € ar, f 
ba 8f ES TU R AE je LEV Mr ty 53: M 2.234 aes a ad i I at 


wits ur 
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"Te A déar ‘therefore; ‘that 13 there, were averments; of facts 


properly verified his Lordship's Jidpmien y would, have been differ- . 
E(t) "Gba 46 C.W.N. LS E Pas x 
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Fatehchand 
Murlidhar. 
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ent. I was one of the counsel in that case. It 3s still fresh in my 
mind what happened in that case. It was our fault that we lost 
in that application. We did not take enough care.to see: whether 
the verification had been X proper) made. .. 


Ld 
~~ 


Be that as it: may, the observations. were made by Das J. in 
March ` 1947. "We know.that thereafter the Chamber of Com- 
merce made certain awards i in which it,granted damages on illegal 
basis. Some of these awards have been set aside by my brother 
Sinha J. I know at least in two cases his Lordship’s judgment was 
upheld by, the Court of Appeal. , This can be checked from the 
records of this Court... I do not say for a.moment that the 
Chamber of Commerce or the arbitrator appointed to decide the 
dispute deliberately did the mischief. But there is always an 
element, of unconscious influence over the mind: where self in- 
terest is in action. Self interest is a point.factor in human 
nature. When in action, it dominates all.other considerations. 


. Pious platitudes. then have little chance against this supreme 


reality of human nature. "That, I believe, is the. consideration 
which induced great Judges: to lay down the principle that where 
some. circumstance exists in situation of an arbitrator or Judge 
which tends to produce a bias in his mind, he should not actas , 
an arbitrator or Judge as.the case may be in the matter .con- 
cerned. 


- 


On the evidence before me in this case. I am not at all 
satisfied that there is no probability of the arbitrator ‘being 
paasaei , 


Cd 


I should heré observe that there are certain matters in the 
procedure of the tribunal, which in the exceptional circumstances 
of this case, may be taken into consideration. The tribunal con- 
sists of such members or assistants to members who are from time 
to timé on the panel of Special Advisory Boards to the Indian 
Jute Mills Association. The name or names of the person or 
persons constituting the court are not ordinarily disclosed to the. 
parties nor are they entitled to such information as of right. 
Then again, it is entirely at the discretion of the Court to permit 
the parties to appear by counsel, attorney or other advocate or 
adviser. In à case, where issues like these which I have already 
foreshadowed arise, I'apprehend ‘it is of great importance that 


Y 


Vor..85.] ide HicH COURT. ` 


the: parties should: have legal assistance in thé conduct of their 
cases. . It may. be said that the parties with eyes open agreed to 
submit to the arbitration of the Bengal Chamber of Commerce 
under its rules and it is:not for them now to complain against 
these rules.-: Tihat is true. But in this case the circumstances are 
also special. At the:time of making the contract, could the 
parties foresee that there would be. devaluation of pound sterling 
thé." final consequences: of which: cannot yet be seen, though its 
immediate effects have: been already a change in the whole 
pattern of world economic relations." Could the parties foresee 
that there would be disparity between the Pakistan and Indian 
rupee? Could they foresee: that as a result thereof there could 
be..check in.the.free flow of Jute from East Bengal to West 
Bengal? Could they foresee the promulgation of the Ordinance 
eee aia a all thereto | 


22 `} 


Ts it not his case where the Court is required to intervence 


and impose the just solution of Lord Wright? Can. it not be. 


said in this case that the seller never warranted the possibility of 
performance? Is it not a case where the seller only said that it 
would; perform the contract if it could? All these various con- 
siderations:do arise. It is the Court which can give the necessary 
relief and -not-an arbitration tribunal. These exceptional cir- 


cumstances, in: my mind, make a great difference between ae case 


and other cases. . | oo. 


I.venture to think that in the nature of things change is 
inevitable in all human: affairs When the parties enter into a 
contract they do so on the basis that a change may happen. If 
changes which are within the reasonable contemplation of parties 
at the.time of making the contract take place, the parties cannot 
get rid of their bargain on the plea that changes have taken 
place which in fact they did not contemplate, but if the changes 
thát take place are so great as to be beyond. the possibility of any 
human contemplation, the court has certainly to consider whether 
it would be. just and equitable to enforce the contract, which 
may result. in unjust | enrichment. 

On s a careful consideration of these. matters, I think I should 
give leave. ,to the petitioner to revoke the authority of the 


‘appointed arbitrators. In’ doing so, I have not overlooked the 
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fundamental principle that the court should be very cautious 
before it uses its power under section 5. I have kept that prin- 


-ciple throughout in view while- considering the-facts.of this case. ` 


I have not overlooked that the parties must: be held. to their. bar- . 


gain, whether it, is wise or unwise, prudent or imprudent.- It 


would! be contrary to justice to give leave to revoke the authority 
of,an arbitrator to a,party who as a'consideration of the contract, . 
had agreed to submit his disputes, whether on law or pt Wann 
might arise, to his (arbitrator's) arbitration, Mu see uus 


' 
i 


la s ÉN € 1 


The ground that an arbitrator: may commit a mistake in-law 
is not by itself sufficient to induce the court to revoke. the autho- 
rity of an arbitrator, for the parties agreeing.reference took the 
arbitrator for better or worse. ‘The court must be satisfied that 
unless ‘leave is granted substantial miscarriage of justice will take 
place. Lastly, I have balanced, the convenience and incon- 
veniénce of the parties, I have also considered the mischief, I shall 
do, if ‘this judgment is wrong. DET 

_, What the petitioner says.is that before the tribunal it. would: 


` 
~ 


a 
t L 


- not get any justice. What the respondent says is that if the. 


parties are not held.to their bargain, there. would be delay. in: 
getting,his dues and that i£ he is driven to the court of law,. he 
would have'to incur more costs than before the tribunal. 


. I do.not arrogate to myself infallibility:. It may be that I 
have given a wrong judgment. : But I consider that before every- : 
thing it is important that parties get adjudication of their dis- . 
putes. in an impartial tribunal, and in the ‘situation of which 
no circumstance exists which tends to produce a bias in its mind. 


* " ` 
t 7 i ior 
Ta 3 


The respondent, if he is só advised, may file d suit in this 
court. I have’ not ‘the slightest doubt that suitable directions f 
will be" given for expedition óf thé suit. "As to’ costs, it may “be 
that only a-few suits will be instituted, which Would be brought | 
as test cases. Before myself, there’ were 5 ‘petitions but only one 
of them was seriously argued. In the few test cases that may be 
filed: persons interested may'coinbine- and contribute to the ‘costs 
of the litigation. Mia they get- cheaper justice. in - 
Court' eo. ee a, Bu 


Vor. 87.] .  YHGH COURT... |. 


‘On the whole therefore, it does, not.seem to mre that the 
consideration in favour of the respondent can outweigh the 
consideration, i in favour of the aaa a 5 

I, TUE as I have said, grant iie leave, but having regard 
to all the circumstances of the case, I. direct that the parties do 
pay their own costs. It is nobody's fault. that the circumstances 
are to-day : what they are. It is UA fault fhat they could 
not foresee that has happened today. . 

In conclusion, I must acknowledge my, gratefulness to counsel 
in this case who have very ably argued it. 


After the judgment had been delivered; respondent’s counsel 
asked me to revoke the submission. Counsel said that the res- 
pondent was not asking for revocation but having regard. to the 
prayers in the petition it is the duty of the Court to revoke the 
submission. The petitioner made several prayers. 


The act,,makes a distinction between revocation of the 
authority of the arbitrator and revocation of the submission. 
Section 5 provides for the first. Section 12(2) (b) for the second 
and is in these words: — , ; : 


“ Where the authority of an arbitrator or arbitrators or 
. an umpire'is revokéd by leave of the Court, or where the 
* Court removes an umpire who has entered on the reference, 
or a-sole arbitrator or all the arbitrators, the Court may 
~ on.the application of any party to the arbitration agreement, 
either (a) appoint a person^to act as sole arbitrator in the 
place of. the person: or persons displaced, or (b) order that 
the arbitration agreement shall cease to have- effect. with 
respect to the difference referred." 

On the day. when this application was opened, petitioner's 
counsel definitely told me that he was not asking for an order 
under Sec. 12(3) (b) and gave up the prayer for revocation of the 
submission. None of the parties present at that time raised any 
objection to that. It is not for the Court to enter into the 
reasons why a plaintiff or a petitioner presses for some reliefs 
and abandons others. The Court has only got to decide the case 
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as- presented before ‘it. Yesterday respondent’s counsel told me 
that I ‘should revoke ‘the submission, so ‘that he might get an 
opportunity of preferring an appeal from my judgment. l'have 
always considered it my duty to see that I do nothing to hamper 
an appeal from my judgment, but that does not mean that I 
should do something ‘illogical or not warranted by the procedure 
of the’ Court. 'If the petitioner does not want a relief ‘I do not 
sce how I can force the relief on ‘the petitioner. In this case 

I told respondent's counsel that if the respondent wanted ‘it, at 
his instance I was prepared to revoke the submission, but res- 
pondent's counsel said the ESponaent did not want revocation 
of the submission. 


There seems to be another difficulty arising on respondent's 
counsel's submission. It is à small point and a technical point 
but thé'point is there. It is this that submission is revoked where 
the authority of an arbitrator is revoked by leave of the Court. 
In this case I hàve granted leave to the petitioner to revoke the 
authority I do not know whether the petioner has revoked the 
authority. There is nothing on the record to show that it has 
idcm the authority. i 


Discretion is given to the Court on the application of any 
party to the arbitration to make orders under section 12(3) (a) 
or (b). That shows that certain facts have got to be placed 
before the Court. The petitioner, as: I have said did not press 
for revocation of the.submission. Naturally, therefore, the. peti- 
tioner did not place the facts on which the Court. should or 
could revoke the submission. No fact has been placed before 
me'in support of the prayer for.revocation of submission. except 
that respondent. desires to: prefer an appeal from my judgment,’ 
I cannot, accede to; the respondent's counsel's prayer. 
weg 
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Messrs. Khaitan & Co.: Solicitors for the Pelitonens 


Messrs. P. D. Himatsingka & Co.: Solicitors for the Res- 
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` TRI ^. rufo £f. wits 
Constitution of Tadia, drt. eee of Art rta" Amount due '' in Sec. 
46(5) (a) of the Indian Income Tax Act.(Act XI of 1922), meaning of 
: SH Bar - suits under, section, 67, of the, Undian Income Tax ‘Act—Retros- 
peciive’ effect “Of ^ Art. 4,226 of, the, Constitution-; rts, : 225 and 372 of the 
Constitution considered —What is an adequate legal remedy—The power 
of revision DY the Commissioner under.: section: :334, of. the Income Tax 

J Act! ifo Vdegudte Tegal, Temédy. 
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ip; Al.certificate was! issued by thd) respóhidatit “against ’ Eie edaba T tor 
- Income tax payable: by the; petitióner, and: under section ! 46(2) ‘Of thé: Thcomeé 
Tax Act and it was forwarded to the Certificate Officer of Alipore, 24-Parganas 
under Bengal Bont Demands Recovery  / Act, 4913; , Aynotice of attachment 
under section KOGE (d of the Income Tax Act was issued by the respondent 
and served upon the employer of the petitioner. "Thereafter an application 
being made by the pétitioner! Béfdrecthe Caktifitàte Officer, nd' by an Order 
the Certificate Officer allowed the petitioner to pay his dues by instalments. 
After the order was passed by | thejCertificaje Officer.the,petitiofier applied to 
the respondent asking him to withdraw the notice pei section 46(5) (a) of 
the Income Tax Act. The said application is purpo rted to to have 1 been, rejected 


by the respondent of which 'thé' pétitionér had 3 no ' kiowlédge : x 
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CIVIL. : (iv) Under Art. 226 of. the Indian Constitution powers have been 
—— given to the High Court to issue to any person in authority 
1950. orders or directions for enforcement o of fundamental rights and 
—À c ° there is no question of taking ahy “rights which have been 
Elbridge Watson . already vested. 

i v. : 

R. K. Das. . (V) If there is an adequate legal remedy provided in the Statute 
re l itself, then the High. Court;should not interfere under Art. 236 


$e 7 of the Indian Constitution. But the remedy in question must 
i. be a specific remedy at law which -is not less convenient, 
fn . ^ “beneficial arid effective: 
: . i j $085, & 
ae sae e The remedy ioviaea "by Section’ 33A or the Indian Income 
dos DON us Tax Act is not an adequate. legal remedy. l 
= MSS x TE, i 
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T by Elbridge Watson for a Writ of Mandamus Or 
an order directing the respondent R. K. Das, an Income Tax 
Officer to show cause why the orders complained: of and dated 
the 18th March, 1949 Bes not di aside and. m pote donis 
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pi T he material facts will appeár fióm the  jüdgment,. 
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"'The' ‘judgment ‘of. the ‘Court was, as, follows: L- | — an BN 


November, 38. $, R. Das Gupta, J.:--Ihis'is an''application by one 
Mr.: Elbridge Watson for“a'writ'of ‘mandamus or a writ of like 
nature or an order directing’ the respondent Sri R^ K.-Das, an 
Income Tax Officer to show cause why,the orders: complained 
of and, dated the, 18th March, 1949. should not pe set aside and 

. for quashing fhe-saidi orders.. ^^ ot ao iare 
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"The.case.of.the petitioner belare me ‘ig as"follows: 


Pee A 2 ve cap phat; o qo 91401 Halt or sa de b hols ri 


"The petitioner, an Américan citizen by birth, i is a citizen of 
India and thereafter ‘of the Ünion of India for about 16 years. 


‘The.. ‘petitioner ‘is: the Manager" and "Director of ' Méssmi 


Chrestian Mica’ Industries Ltd.’ ‘The total income which the. , 


EB 


petitioner” gets ` from | the said company . is, the, net. sum “of 
Rs. § ,080/- to Rs. 70,000 /- “annually after deducting the income « 


Vou..87:] .. nonoui HIGH CouRT.’ - 1° 


tax payable. by. hiin.: .On:the 22nd October 1948, the petitioner 
was assessed, as income: tax for assessment year 1946-7. The tax 


assessed ,was Rs. 5,30,526/-\.and after crediting the sums ‘of ` 


Rs.. 50,252-11-0 and Rs. 13,616-4-0 realised by the’ respondent, a 
sum of Rs. 4,67,657-1-o.became due and payable by the petitioner 
to the income tax authorities. On the' 18th November 1948, the 
respondent caused a!notice.of attachment under Section 46(5A) of 
the Income ‘Tax Act, 1922 to be issued and served upon the 
Chrestian Mica Industries Ltd., the employers of the petitioner. 
By the.said notice of attachment the said Messrs. Chrestian Mica 
Industries Ltd. were required: to’ pay ito! the respondent forthwith 
and money, due from them to the petitioner or:held by them for 
or on account of the petitioner and also to pay any money which 
"may become. due.to,him. or-any money which: the said Messrs. 
Chrestian Mica Industries, Ltd. may subsequently hold: for or on 
account; of: the, petitioner within the: next’ three months. On 
the: 21st, December 1948, the. respondent-forwarded to'the office 
of the. Certificate- Officer, : 24-Parganas, "Alipore a: certificate for 
Rs. 4,67,657-1-0 under Section 46(2) ofthe Income Tax Act for 
recovery of the said,sum .by the Certificate Officer under the 
Bengal Public Demands Recovery Act 1913. "The said certificate 
was filed with.the.Certificate Officer, 34-Parganas, Alipore and the 
. case, was numbered, and, registered as No:201 I.T. of: 1948-49. 
After having forwarded to the office. of. the Certificate: Officer, 
34-Parganas the certificate as aforesaid, .the Income Tax Officer on 
the 18th March 1948, caused another letter of. attachment to be 
served upon the employers of the petitioner namely, Messrs. 
Chrestian; Mica Industries Ltd. and. caused: an attachment to be 
effected under section 46(5A) of the :Indiam; Income Tax’ Act. 
- By the said notice Messrs., Chrestian Mica, Industries Ltd. were 
. required under Section 46(5A) of, the Income "Tax Act, 1922, to 
pay to the respondent forthwith any amount due from them to 
the petitioner or held, by them .for or;on -account.of the said 
petitioner up to,the amount of arrears shown in: the said. letter 
which , was, Rs. 3,37,345-5-0.and, also requiring. the: said .Messrs. 
Chrestian Mica Industries Ltd.. to..pay.any.money which may 
subsequently Become due from them .to the petitioner-or which 
they may subsequently hold for or on account of him up to the 
amount of arrears still remaining unpaid. ‘Thereafter on the 
28th December: 1949, the petitioner. made an application to the 
Certificate Officer.£or payment of his dues in monthly instalments. 
‘The said!application was not disposed-of but kept pending at the 
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CIVIL. instance of. the, respandent.: On the:25th.: May '1g5o, afiothér 

TN application was made to-.the: Certificate. Officer ard:-on that 

application . an order ;was,made. allowing the petitioner to ‘pay 

Elbridge Watson his dues in monthly instalments of ‘Rs. 5,600/: each; the first-of 

Y such instalments Being payable ón.the 15th June 495o'and' sübse- 

vA aL quent instalments’ byz the 15th of: ‘subsequent months. ` The 

Das Gupta, J. ¡material portions.of the order passed Dn ane Gertificáte: Officer 
—  .4un As follows: ICE puse uev Tubo aa 

um seo HEL ey Muir ak tote Cui eode Mes. hn 

MGE C Dor ET i do: not: Ginderstánd Mb a ‘petition 

. for, instalment as:submitted; bythe C. D.-should have béeh 


* 


l dus hanging. like this at the instance of-the I.T. Ow *' 


A KA a qid 5E sobre Ee da 29g Rl 
iub permit the. C.::D.-to. pay for: the: present: át the rate 
.of .Rs..15,000/- per:month each: payment: being: made: by: the 
15th of each month. -The rate of-instalment is;' however, 
liable tobe reconsidered and. refixed on the right of future 
developments. The first payment is to' be: made ‘by 15:6:50. 
; Also write to-I. 'L.,O; for information : re: other payments 
that may ‘have since. Dren made ‘by him te =+ 
E mee NET toys SUS ae 3 ratt ORE aea 
Thereafter. on the: sóth-May: 1950, the petitioner: ETS his 
advocate made anvapplication to the respondent asking him’ to 
withdraw :the -notices under-Section 46(5A)‘of the Income Tax 
Act. «In the „saidi application: edt was ‘inter ‘alia’ ‘stated: 
follows: ses vine l ona 65707 duse elt ues qe ts 
eS Dh Supr ut Rr wt PU LI xp reed 
ır SSI have the honour to state that- -by‘an Rede of' the 
x Certificate Officer in'Certificate Case No. 201 T. T: 1948-49; 
. the learned: Certificate Officer has Hen pleased to! ‘grant x me 
ingtalments of Rs. 51000 /- pet monu l i 


I, 3 
ron ! Yeu Na 


4 


' I'i 


PN jq wouldtherefore request: you : itwithdrdsr all notices 
Ander Séction:46(5ÀA) which you have issued for the reali: 
"sation of»the.aforesaid dues-so that my “Client ‘abovenamed 
may.be able'to make the payments according to the 'instal- 


‘ments: granted and that he may have some thing to "live 
upon.  "?:..5- Qu TES Med 


7} H ii pa " EET: n 


- 


Nodungew was. done mem the said application -and ‘the | 


said application: has been ‘keptiipending since» May 1950'‘and no 


order. on ithe, same`to. the knowledge:of the ‘petitioner :has--been 


Nou. 871] do Char "HIGH COURT. "' - 


passed by.the:respondent, but the.respondent in his. affidavit in 
opposition has stated; that. the same was -rejécted'.on ‘5th’ June 
‘1950. „Under. .the. circumstances: the petitioner ‘has made the 
present application: or the ‘reliefs; mentioned. 2 
(003 apes on T i i PM 

.. Dr. Bal. appearing. on behalf. at the Wellones contended 
before me that in view of the order passed by. the Certificate 
Officer on 25th May 1950 granting .instalments.:the respondent 
should either withdraw the attachment which had been made 
on the 18th March 1949 or at least modify the same. He relies 
on; Section 46(5À) and, contends before me that in‘any event the 
attachment which has .been, effected. by the notice of the. 18th 
March '1949,. should be revised to this. extent, namely, that the 
employers of the petitioner should be asked to pay Rs. 5,000/- 
per. month, being . the amount 'of instalments which has been 
ordered to be, paid by the Certificate. Officer and it is incumbent 
on the Income. Tax Officer to do.so. p. ow oa 
_ At is p for mme, in oem to determine: this matter, 
to consider the effect of Section 46 and particularly Section 46(5AÀ) 
of the Income Tax Act. The material provisions of Section 46 
, necessary for me to consider are:as follows: 


1 
tly : & 


"TE Do wt ju , , i. atl , 
ni 7 49(3), “The Income Tax Officer may forward to the 
Collector a certificate under. his signature specifying the 
i, amount of arrears, due from an assessee; and the Collector 
on, receipt of such certificate, shall. proceed to recover. from 
such assessee, the amount specified therein..as‘if it. were an 
, .amrar.of land'revenue., ' 
Provided that without prejudice to any other powers 
, of the, Collector. in this. behalf, he shall for the -purpose of 
_, recovering the said amount have the powers which under 
. the Code, of Givil Procedure, 1908,'a Civil Court has- for 
the purpose of the recovery. of an amount.due under a 
decree." 


torn | T 46(5A). ,. “ The Income Tax Officer may at any time or 

from, time to time, by notice in writing (a copy of which 
. shall. be forwarded to the assessee at.his last address known to 
" _ , the Income Tax , Officer). require any person from whom 
money is due or may become due to the assessee or any 
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“person who: holds or may subsequently- hola. ‘money’ for or 

p on account of the assessee to pay.to the- Income Tax Officer, 

either forthwith upon the money becoming due or being held 

or at or within the time specified in the ‘notice (not being 

before the money becomes due or is held) so much of the 

;, money as is, sufficient to;pày the amount, due by the tax 

- „payer in respect of arrears of- income tax and penalty or the 

; 11! Whole of. rage aa ‘when: it it equal ‘to or PS than that 
n, amount, . (EU XE ZEE EET Vin 


> 
t 
t - 
3 rot ty 61, s -tr ta ptos 2. 


jo oye? The Income Tax Officer may at any time or from time 
: to time amend or revoke'any such notice or extend "ie time 
for manne any payment in pou of the-notice."' - 


LE t 
* 
i ' 1 Xo». I ya * a A 
i P ` à) r ‘ 


The point dcaa arises for my ‘consideration ‘is 
what ;would be the “amount due” as mentioned: in ‘Section 
46(5A) of the Income Tax Act? Is it, in the preserit case the 
whole of the amount which is payable to the Income Tax Autho- 
rities by the petitioner, viz. Rs. 3,37,345-5-0 or is?it Rs. 5/000] 


per month as and when the instalments become due? 


" E% 
s g E 
i ^|. l i & t 


Dr. Pal goaded befure me that the Income "Tax Officer 
should either withdraw or amend his notice so as to make it 
consistent. with the order for payment by instalments which has - 
been due. In other words, he should in any event direct the 
debtors of: the assessee to-pay at ‘the rate of- Rs: 5,000/- per month. 
The expression ".the. amount due "^ appearing, in Section 46(5a) 
according to him, must mean the amount which becomes “due 
for payment "; in other words the amounts of the’ itistalmients as 


and when Lnd fell due. 


i t { bus 1 


“Mr. Meyer appearing on n behalf of the e respondent on: the other 
hand ,contends. that ‘‘ the amount due” must mean' the whole of 
the amount for which the assessee has been: assessed by the Income 
Tax. Officer which: has to'be paid. : E. HET 


E 


I have carefully considered this matter but I cannot accept 
Mr.. Meyer's córitention and I accépt the contention of Dr. Pal 
on.this point.’ It seem to me that affer the Certificate Officer 
has'allowed"instalments at Rs.:5,000/- per month, the assesseé has 
the right to pay only Rs. 5,000/- per morith and the Income Tax 
Authorities: bor aam an obligation to take, so long that 


^ 


Vor. 87.] "^ HIGH COURT. " '"'** 


order, stands, only at.such; instalment.. If that'is so, then the 
Income, Tax Officer cannot direct the debtors of the: assessee to 
pay anything; more: than at the rate of. Rs. 45,000/- per'month’ 
and. it was incumbent on the Income ‘Tax Officer at least to 
amend his notice accordingly. The position. it.seems to me, 


would be,entirely anomalous if, on the one. hand the Collector, 


who is authorised :to .do so, allows the assessee- to:pay in certain 
instalments, but the Income ‘Tax Officer issues notices for pay- 
ment of the entire sum all at once. . The result in that case is 
thit an ‘order’ passed by the Collecior ‘granting’ instalments is 


nullified by the order of ‘attachment’ passed by, the | Income Tax. 


Officer’ The interpretation which Mr Pal ASKS. me i to put on 


thé section seems to nie to be the only sensible and logical inter- 


pretation’ to put upon it. "The expression ' ‘aniount due ” in this, 


casé'to iy inind'" must mean the amount of instalments as and 
when they become ‘due’ The use of the words “in respect of" 
after the words," the amount due by. the tax payer ".and before 
the words “ arrears of income tax and penalty.” also' supports the 
contention.of Dr. Pal. If that is so, 'then-in. my. opinion it was 
incumbent.on, the Income Tax Officer: to revise:thé order which: 
had been.made,by him on the 18th March:1949, so as to. make 
it. consistent with the, order pue by: the Certificate M 
24-Parganas. b. avs tat om eh e ah SEO m 


| Mr. Meyer: then. contends that this: application’ is not main- 
tainable in view'of the provision of Section -67' 6f ‘the Indian 
Income Tax Act. Section 67 of the Indian Income "Tax Act runs 
as follows: 


. ; 
f "Y 1 Ur 1 d t ves ii) "I Pears” B mr bt 


bug dex nt" apte IER o IM 
"67. Bar of suits in Civil Court—No suit shall be 
, brought i in any, Civil Court to set aside or modify ariy assess- 
ment.made under. this-Act, and no prosecution, suit or other 
| , proceeding shall lie against any , officer of: the Government 
„for anything in good, aith, done or. intended ito be: done 
,..under this. Act.” gif des oe Pac a z 
v (7 0a "EG. putes. ces TE iJa Tat vis tl ante di ' É 
. Mr! Meyer- contends that: the provisións of ‘this section’ of 
the Income Tax Act.is a bar to any'suit, ‘prosecution or other 
proceedings unless it can be shown that the act’ complained 
of was done in bad faith. Mr. Meyer pointed » out ‘to me that 
there was hardly any allegation, far less. any satisfactory proof, 
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Civi. of any ‘bad faith,..on' the: part of the Income Tax’ Officer in 
TR making. the said: order. . If that: is so, then 'Mr. 'Méyér con: 
es tends that this application is not maintainable. | Iü-support of 

Elbridge Watson his contention he cited before nie the decision of' Bachawat J. ‘in’ ` 
ln Pragdas Mathuradas. v. Income Tax Officer, Central: Circle I, 
Nig Calcutta, (1) and. on the strength of this authority 'córitended that 

Das Gupta, J. the provisions: of section 67 ‘of the Indian Income Tax Act isa 7 

eae bar to,the ae) of the: Los application. Cu 

* yh 3 ur pa Eds 

Dr. Pal appearing « on behalf.of, the petitioner on, the, other 

hand’ cohterids that, the ‘application. b before me is under section, 226. 

of the Indian Constitution and. section 226 „of the Indian Consti» 

tutior cannot bé subject, to. the provisions. of the Indian Income 

Tax ‘Act. “In other "words he contends that, section 226 of, the 

Constitution: gives to the High Court very, wide powers which. 
cannot be féttered by any provisions of any, Act. Jai, e. 99 dd 


tf 
ptos te 





. "Ehe circumstances ‘under which the^Court can interfere with’ 
an action of the executive has been the subject-matter of decision 
by, the Court..of Appeal of ‘this Court: Mr: Justice Banerjee 
sitting: with Chief Justice Harries in ‘a recent’ decision carefully ` 
laid down the principles on which this Gourt can interféré’ with 
the: action: of the executive. ' Im Amulya Pal vi 'R! N: Roy, ( 
Banerjee J. observed as follows: Hcet 


“The, respondent. must .act ;withim the four corners of 
the authority given him .by. the Act and cannot'act beyond’. 


er 


that; authority.” n i^" 1 sí ' LEE ‘ r t “3 ry? 1 tf an f pgr us i 


-f, 


In the subsequent case of Patri Shaw v. R. N. Roy, (3). 
Banerjee J. again observed as follows: 


, ’ 


n if " hie 
e tla yi ETT TM papo VR Ha ftp oat ts a! $54 mL 


ec “Phe only: eee before thé Court when the matter 
‘is brought before it, i$ to: see whether'(1)-tHe ‘order’ has been ` 

^ made^by ‘a competent: authority; (2) Whether that authority 
-has:acted within: the four‘cornéis of the ‘powers committed 
to it; (3) whether it has acted honestly. 1f the Coürt answers 
these questions in the affirmative, the Gaunt has no jurisdic- 
, tion, to, interefere, with any, order! made . by: such authority. 
. The, Court has nothing,to do with the rightness or wrongrless'!: 
| of the. order." |, o tule 


10 (1950) 86 GL. 774 CIE a T hera ae 
(1950 54.C WR. Bro! ae ud 


Lr (1959) 54 C W.N, Bis, - 


intl xd 3X ts ^w E54 - 113 rE] 
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The net result of the decisions to which I have just now 
referred is that the Court can interfere if the act complained of 
does not come. within the four corners of the Act. It can also 
interfere if the act complained of is malafide. But in the 
‘absence of either of those two conditions the Court has no 
authority to interfere with the action of the executive. The 
Court:cannot, as Mr. Justice Banerjee pointed out question the 
rightness or the wrongness of the order complained of. The 
two decisions which I have just now cited relates to the pro- 
visions of the West Bengal Securities Act (Act III of 1948). 
Section .34:0f the said Act contains exactly similar provision as 
that of Section 67 of the Indian Income Tax Act. I should have 
mentioned: that Mr. Meyer drew my attention and laid emphasis 
upon the words “ intended to be done” appearing in Section 67 
of the Income Tax Act, but I.find that the same words were 
also: used in ‘the ‘West Bengal Securities’ Act which came to be 
considered in the two decisions which I just now cited. It does 
not seem to me that the two decisions to which I have just now 
referred! were placed before Bachawat' J. for, his Lordship's cor 
sideration. In any event I am bound to follow the principles laid 
down by the Court of Appeal and I also respectfully agree with 
the same. If that is so, and if I come to the conclusion that the 
action of the Income Tax Authorities was not within the four 
corners of the powers committed to it under section 46(5A) of the 
Indian Income Tax Act, then the said order should bet set aside. 
Apart from this, in my opinion: Art. 226 of the Constitution is 
an overriding article and is not fettered by any provisions of law 
and in this {respect I accept the contention of Dr. Pal. Article 
226 of the Constitution lays down: 


: ‘Notwithstanding anything in article 32, every High 
Court shall have power, throughout the territories in relation 
.to which it exercises jurisdiction, to issue to any person or 
authority, including in appropriate cases any Government 
within those territories directions, orders or writs, including 
writs in the nature of Habeas Corpus, Mandamus, Prohi- 
bition. Quo warranto, Certiorari, or any of them for the 

- -enforcement of any of the rights conferred by part III and 
| for any other purpose.” 


Now okii at the articles itself one does not find any 
fetter’ to the.same- It ig not made subject to any existing laws or 


CiVIL. 


d 


1950. 


atum 
Elbridge Watson 
V. 
R. K. Das. 
Das Gupta, J. 


lem od 


1950. 


kman 
Elbridge Watson 


v. 
R. K. Das. 


Das Gupta, J. 


r 
e 


THE CALCUTTA LAW JOURNAL, ^ [Vor. 83. 


to any, restrictions imposed. by the law.: .À  referencesto some 


other provisions of the-Indian Constitution makes this position 
more clear. Article 225 of the Constitution lays down: ZEE 
| "Subject to the provisions of this. Gonstiattüon ind to tire 
provision of any Jaw, of the appropriate legislature made By 
virtue of powers, conferred on that legislature by this Consti- 
tution, the jurisdiction, of and the law administered, in any 
existing High Court, and the respective powers of the Judges 
thereof in relation to the administration of justice in the 
court, including any, power,to make rules of Court and -to 
regulate. the sittings of the: Court'and of members thereof 
sitting alone or in Division, Courts, ishall. be the same--as 
‘immediately before the commencement of this Constitution." 
) "TITEL a we t adio od 
There i isa prove to o this-article which. ig hot. nec. ERE to be 
considered. PO ape v9] Pug es játup ea ml us ehe fats 
| Thus under section 225 of. the Indian Constitution the High 
Court and the Judgés thereof should administer. the law: which- 
the appropriate. legislature could promulgate: but that must: be 
subject to the provisions of the, Constitution: itself, :. 0s. a 
"TEES PoWaupboyuboc Pe qub as 
Again ; ander Ae 372 ofthe.. Constitution the ‘existing 
laws are to be continued, in the territory of'India which were in! 
existence immediately before the commencement of this Coristi- 
tution until „altered, repealed or amended.but this is to-be sübject 
to the other provisions. of the- Constitution. Thus both in tlie: 
matter of the existing laws and. in' the matter of future. 
laws which are to be promulgated by the legislature em- 
powered by the Constitution, such laws are to be subjéct to the 
provisions ,of the Constitution.. ‘Therefore such .laws:must be 
subject.to article 226 of the Indian Constitution: ‘THe’ article 
226 is unfettered- and the. powers ‚conferred. by articles:#26 are 
not subject to any restrictions imposed by any existing: law or to 
be imposed by any. mn enactment. ` k ee e Sa 
t hg (M EN 
In view of this, I have come ‘to ihe, condi don that. the 
powers confetred by section 226 of the Indian Gonstitution. are 
not subject to the restrictidns imposed by the provisions of 
section 67 of the Income Tax: Acf; the same cafinot ‘override or 
contro] the provisions of section: 226 of the India! Córistitutión. ` 






Vor. 187.] ‘++. HIGH COURT, | 


i. «Mr. Meyer then contended: before me that sectión 336 cannot 
have any retrospective effect. —1n other words section 226 can be 
applied only to such acts of the executive which had been com- 
mitted after the passing-of the Indian Constitution. In support 
:of: this’ proposition he relied on a' decision of this Court in 
Rishindra Nath ‘Sarkar v. Sakti Bhusan Ray, (1) in which Mr. 
Justice: Sen sitting with Mr. Justice Chunder cáme to the con- 
clusion that assuming that the High Court has been given powers 
of interference, by Article 227 of the-Constitution of India, with 
final.orders, that .would not entitle it to’ interere with an‘ order 
which: was passed at a:time when such power of interference’ did 
not.exist. In this case their. Lordships were considering the 
effect; of the provisions of article 227 and not provision of article 
, 466 of the Indian Constitution. ‘Their Lordships were not called 

_ upon to decide the point which is now before me or to consider the 
scope of article.226 of the-Indian Constitution. The only ques- 

tion which their Lordships were considering was whether Article 

227 of the Indian ' Constitution gives them the'right to interfere 

in cases. of decrees which have already been passed'and under 

which. rights have been vested. The principle on which their 

Lordships proceeded in deciding that case is that the rights which 

haye already.vested under decrees which have'been passed, cannot 

be-interfered with under Article 227 of the Indian Constitution 
and their:Lordships relied.on the decision. of the Judicial Gom- 
mitttee -in.Delhi Cloth and -General Mills Go. Ltd.:v. Income 

Tax: Commissióner, Delhi, (2) and ‘the’ principal laid down, 

namely, that. while provisions of a statute dealing merely with 
matters of procedure may. properly;:: ‘unless that construction be 
textually inadmissible, have retrospective effect attributed to them 
-provisions which touch a right in existence at the passing of the 
statute are not to be. applied retrospectively. in the absence of 
express enactment or necessary intendment. I also respectfully 
agree.with, the view which was:taken' by their Lordships. Rights 
which have already accrued to the parties-cannot be taken away 
unless,clear provisions have been made to that effect, and Article 

227.does not. purport to.take away that right. "But these con- 

siderations, to.my'mind, do not' arise in the case of Article 226 

of, the Indian .Coristitution-and particularly to the present case. 

Under article 226 of the Indian Constitution powers have been 

given to the High Court to issue to any person in authority 
orders or directions for enfórcement of fundamental rights and 

(1) [1950] A.LR. Calc. pia. ~> ^: "^ (2) (1927) LR. 54 LA. 421. 
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there is no question: of nr od away rights which have dir: 
vested. 


= 
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Dr. Pal also contended before me that ' the High Court’ can 
exercise powers conferred upon it by article 226 of the Indian 
Constitution, and it is ' the High Court’ sitting after 26th Janu- 
ary 1950 which will have those powers. Dr. Pal contends that 
the only condition to the use of that power is that it must be 
exercised by a High Court as constituted by the Constitution and 
sitting after 26th January 1950 and if that condition is fulfilled, 
there is nothing to fetter the powers which are conferred upon 
the High Court under section. 236 of the Indian Constitution. 
I cannot accept the contention of Mr. Meyer on this point.. 


The only other point which remains to be considered ànd 
urged by Mr. Meyer is that there is adequate remedy provided by 
the Income Tax Act itself, which the petitioner could have 
availed himself of and if there is. an adequate remedy provided 
by the Income Tax Act, then the High Court cannot interfere 
under section 226 of the Indian Constitution. Although I do 
not accept the extreme proposition which Mr. Meyer wants me 
to accept, namely, that under article 226 of the Indian Consti- 
tution the High Court has no power to interfere if there is a. 
suitable enactment in the Statute itself, I am inclined to agree 
with him to this extent, namely, that if there is an adequate legal 
remedy provided in the Statute itself, then High Court should 
not interfere under Article 226 of the Indian Constitution. ` Mr. 
Meyer for this purpose relied on section 33A- € of the Indian 
Income Tax Act which runs as follows: | 


“33A. Power of revision by Commissioner. 

(1) The Commissioner may of his own motion call for the 
record of any proceeding under this Act in which the 
order has, been passed by any authority subordinate to 
him and may make such enquiry or cause such enquiry 
to be made and subject to.the.provisions of this Act, 
may pass such order thereon not being an order p 

. , Judicial to the assessee, as he thinks fit: . 


-— 


Provided that the Commissioner shall not revise e any order 
under this sub-section if— — 


Vor. 87.] ` . 2 a2 BIGH COURT. o iti 
- (a) where an „appeal against the order lies to the Acris Civir. 

EM Assistant. Commissioner or to the- Appellate Tribunal, mop 

"" the time within which such ppal may be made has ni 
:, not spires, or , : Elbridge V Watson 


25 ' y v. 


. (b) the order i 18 pending on an appeal before the ree R.K. Das. 


Assistant Commissioner or- bas been made.: the RE PPM pta, J. 
of.an equal Appellate Tübsnat or. HUN 
(9 the. order. has been. made more than: one year pe 

nous. Pur ue " an o grabs Nx a 


t 


(9) which: ‘is important for me Present perpos runs as 
» ‘follows: ^ 


` 
1 


(US U""Dhe Commissioner may, on application by an assessee 
for ‘revision of ‘an order under this Act, passed by any 
authority subordinate to the’ Commissioner, made within 
one year from the date of the order, call for the record of 
the proceeding in’ which such order was passed and on receipt 
of the record ‘may make such enquiry ‘or cause, such enquiry 
to be made, and subject to the provisions of this Act, may 
pass such order thereon, not being ; an order prejudicial to 
the asséssee, as he : thinks fit.” | 


4 1 


Then there is a proviso which is in the same terms as the 
proviso to.sub-section (1). The question for my. decision is 
whether the remedy provided by Section 33A is an adequate legal 
remedy and whether on the facts and circumstances of this case 
the petitioner could have availed himself of the same. The. 
remedy in question must be a specific remedy at law which is not 
less convenient, beneficial and effective. (Halsbury Laws of 
England,. Hailsham Edition, Vol. 9 Art. 1309) In my opinion 
the remedy provided by Section 33A is not such a remedy which 
should disentitle me, if I am otherwise satisfied about this matter, 
from giving relief on this application. Section 33A merely gives 
a discretion to the Commissioner, which he may or may, not 
exercise to call for the records and intervene in the matter. The 
petitioner cannot ask for such intervention as a matter of right. 
Besides, I am doubtful whether in the facts and circumstances of 
this case the petitioner could have even availed himself of the said 
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Civi. remedy: It appears that the attachment in’ “question ‘was made 
and „on the. i8th: March 1949 and at'that tírne'it'was'a perfectly valid 
od ` -attachment'order. “Rhe order for instalment’ was made on the 
Elbridge Watson 25th May 1950, that is, more than one “year after the attachment 
ve was effected. It was because of the order which was passed on 
RoK.-Das. -thevesth May. 1950 that'.the’ position Was ‘alterédl and ' the order 
Das.Gupt a, J, fob attachment which’ was- made ori the 18th ‘March '1949 has to 
un be withdrawn or revised. Jf then; it! is a- question of revising 

the order dated 18th March 1949 which is to be asked for the 

same: cannot:.be:déne “because the fdct*that the’ said otder was 

made more than one year ago. The delay in Obtaining the 

order for instalment does not seem to be due to any default on 

the ,part.of the, petitioner, because his original application was 

kept pending and in the opinion of the Certificate! Officer, at 

the instance of the Income Tax Officer. In any event I am not 

satished that the remedy provided by, section 334 :is such an 


$^ et B o 


effective specific “remedy at law. which should. disentitle. merom 
fine order on this application... un 
at e ^p^ ot 


T (Ot E 
I am, therefore, of the opinion that, it. was, incumbent. on the 


of et atk ra * 54 


nod Tax Officer either, to withdraw the attachment , effected 


^ nu (i rbd Dro. 


:y6th. March 1949, or at least , to revise the same $0.as to 


kjakast 


EA it consistent “with ‘the order, for instalments, which has. been 


Tis 


madé by the Certificate Officer, 34 Parganas. . 1 am,of the opinion 
therefore, that the applicant is entitled to a relief on this appli- 
cation and the directon which I give is that the Income Tax 


1 ERU t 


| Officer do‘ tevise thé order’ which, has been made on the 18th 
March’ 1949 and make it' consistent ‘with , the order fc fo or instalments 
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which have been granted by the’ Certificate Officer, 24-Pai zanas, 
an the ish May, 1950: | 
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| The principal dispute, raised in ‘this. case. was whether ‘the extension of 
time of ‘delivery was. granted. within the ‘time lithited in thé contract and 
whether’ ‘the: appellants were ‘ party” to - the contract in ‘their own’ right as 
principal or eritered’ into'the- -conttdct. only«on! Behalf of- the Bengal Jite 
_ Mill Company. But the latter question was not-raised until the matter went 
^to Arbitrators, ,. The; application was dismissed~by Sinha J. but-on appeal 
a Bench of the, High Court consisting of fei J. and Chakravartti J. allowed the 
appeal "and set aside’ the ‘award on, the ground "that. ‘the € appellant's , owtt 
coritentior was that they hàd' entered into the contract as ‘brokers and were- 
entitled? is “enforde its tetms by reasons, ages Or customs of the trade and 
it;was' ‘not! open to'Sinha J. to treat them <as "principal and-the award’ was 
liable to! be set aside on the ground. that; the- arbitration- Tribiinal: has no 
jurisdiction to make award at the instance, of. ‘a pason who : ‘was not a party 
to ‘the A gnis Hence this Appeal. i. rene ec ad os 
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THE CALCUTTA LAW JOURNAL. [Vor. 87. 


Appeal by Messrs. A. M. Mair & Co. against the order of the 
Appeal Court setting : aside an award given by the Arbitration 
Tribunal of the Bengal. Chamber of Commerce. 


The material facts will appear from the judgment. 
Mr. N. C. Chatterjee, (Mr. .B. Sen, Advocate, with him) 
instructed by Mr. P. K. Chatterjee, Agent for the Appellants. 


Mr. A. N. Grover, instructed by R. N. Sachthey, Agent, for 
Mr. M. G. Poddar, Agent, for the Respondent. 


The judgments of the Court were as follows: — 





Fazi Ali J. :—This is an appeal from a judgment of a Bench 
of the High Court of Judicature at Calcutta in West Bengal 
reversing the decision of a single Judge of that Court, who had 
refused to set aside ap award given by thé arbitration tribunal 
of the Bengal Chamber of Commerce on a submission made by 
the oc The facts of the case. are- as follows: — 


“On the 25th January 1946, the appellants wad into a 
contract , with the respondents for the sale of 5,000 maunds of 
jute, which Was evidenced by a "sold note" (Exhibit A) which 
is in the form of a. letter addressed to the respondents, com- 
mencing with these words: “ We have this day'sold by your 
order and for your account to'the undersigned, etc." The word 
“undersigned " admittedly refers to the appellants, and at the 
end of the contract, below their signature, the word “ brokers " 
is written. On the same day, a “ bought note” (Exhibit B) was 
addressed by the appellants to the Bengal Jute Mill Company, 
with the following statement: “We have this day bought by 
your ordér and for your account from the undersigned, etc." 
In this note also, the word “ undersigned" refers to the 
appellants, and underneath their signature, the word “ brokers ” 
appears,:as in the “sold note." "There are various provisions in 
the sold' note, relating to the delivery of jute, non-delivery of 
documents, non-acceptance of documents, claims, ‘etc., but the 
most inaterial provisions are to be found in paragraphs 10 and 11. 
Paragraph 10 provided that the sellers may in certain cases be 
granted an extension of time for delivering the jute for a period 
not exceeding thirty days from the due date free of all penalties, 
and if the contract is not implemented within the extended 
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period, ‘the buyers ‘would ‘be. entitled to several options, one of 
them being ` to cancel the contract and ‘charge’ the sellers, the 
differénce between ‘the contract rate and the market rate on the 


Cin. 


1950. 


125 


day on which the optión is declared. In thè same paragraph, A. M. Mair & Co. 


there i 18 another provision to the following effect: — 


"yg 


NL Sellers shall notify buyers that 200d; will. or + will not 
be shipped within such extended period referred to in (a) 
and in,the case of sellers intimating that they will be,unable 
to ship. within the extended time the Buyers shall exercise 
their, option within 5 working days of receiving notice and 
notify: Sellers. In, the absence of any such. notice from 
Sellers it. shall be deemed that the goods have not. been 
shipped and Buyers shall evercise their option within 5 work- 

, ing days. after expiration of, extended. date and notify Sellers.” 


The ith paragraph provides. among other things that ‘ "all 
matters, questions; disputes, differences, and/or claims arising out 
of and/or concerning and/or in connection and/or in conse- 
quence of or relating to this Contract whether or not obligations 
of either or both parties under this contract be subsisting at the 
time, of such disputes and whether or not, this contract has been 
terminated or purported to be terminated or completed shall, be 
referred to: the arbitration:of the Bengal Chamber of Commerce 
under the rules of its Tribunal of Arbitration for the time being 
in force and according to such rules the. arbitration shall be con- 
: ducted.’ b 


i wer Us D y ' Bo Wu "E" b cu ix^ 

It is.common ground that the respondents delivered 2,256 
maunds of jute under the contract, but the balance of 2,444 
maunds ‚could not be delivered within the stipulated period, 
and, . by, mutual agreement, time was extended upto the goth 
June 1946. On the end July, 1946.. the respondents addressed 
a letter to the appellants stating that the balance of jute. could 
not be despatched owing to lack of wagons, .and, “ extension ” 
was requested for a period of one month. In reply to these 
letters, which was received by the appellants on or about the 
srd July i946, ‘time ‘was extended till gist July 1946. Ón the 
same day on ‘which the ‘reply was received by the respondénts, 
ie. ori thé gth. July, 1946, they addressed a letter to the appell- 
ants pointing ‘out that the exténsion of time had not been 
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intimated hm the 5th, working day as provided in the con- 
tract and therefore the contract” was automatically cancelled. 
After this letter, some “further correspondence followed between 
the ' two parties and finally a bill of difference amounting, to 


‘Rs: 4,116 was submitted by.the appellants’ to the respondents, 


who, in their turn, denied their liability to pay the sum. The 
appellants thereupon claimed arbitration under clause 11 of the 
sold note and- submitted: the dispute between them and the res- 
pondénts to the Bengal. Chamber of Conimerce. -On the 6th 
February, 1947, the Tribunal of Arbitration made an. award to 
the effect that the due date of contract had been extended by~ 
mutual agreement’ upto the gist July 1940, and accordingly the 
respondents should pay to the appellants a sum of Rs. 4,116/- 
tógether with: interest at the rate'of 4% per annum from the 
10th’ of ‘August 1946; until: the’date of the ‘award. A sum of 
Rs: 210/- was also held to be payable by.the respondents on 
account of costs. Nearly a year later, on the igth February, 
1949, à petition was presented 'by ‘the respondents under the 
Indian Arbitration Act; 1940, to' the High Court ‘at Calcutta, 
im its Ordinary Original Civil Jurisdiction, praying inter alia 
that the’ award may be adjudged to be without jurisdiction’ and 
void and not binding on the respondents and that it may be sét 
aside. "The main point raised by the respondents in the petition 
was that it was not open to the appellants tó invoke the arbitra- 
tion clause, as the Bengal -Jute Mill Company and not the 
appellants were the real party to' the contract'and the appellants 
had’ acted ‘as mere brokers. The: appellants asserted ‘in reply 
that the allegation made by the respondents in regard to there 
being no privity between them and the appellants was wrong, 
and. eee 16 of their affidavit they stated.as follows:— 


(^U With -— to paragraph 7 of the petition I crave reference 
to the said contract for its true construction and effect. I say 
as I “have already stated that according to the custom or usage 
or’ practice of the trade the respondent is entitled to charge 
brokerage and also to enforce the terms of the’ said contract.” 


+ 


f The case was heard by Sinha mn who dismissed the petition 
on the ground.that the. contract was directly between the, TES- 


pondents and the appellants. , The learned Judge.: also observed 


that if the, right of the appellants to, enforce the contract | de- 
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pended: upon the existence of custom it would ‘have been CIVIL. 
necessary to take evidence and the arbitrators would have had aui 
jurisdiction to decide the question of the existence of custom. m 
A. M. Mair & Co. 
. Ihe feapondents being dissatished with the judgment of v. 


Sinha J., preferred an appeal, which was heard and disposed by pe 
a Division Bench of the High Court consisting of the learned Po 
Chief Justice and Chakravartti J. The learned Judges held that — ra; Ali, J. 
having regard to the fact that the appellants’ own contention: 

was that they had entered into the contract as brokers and were 

entitled to enforce, its terms by reason of the usage or custom 

of the trade, it was not open to Sinha J. to treat them as prin- 

cipals, and the award was liable to be set aside on the ground 

that the, arbitration tribunal had no jurisdiction to make an 

award, at the instance of a person who was not a principal party 

to the, contract. The appellants. thereafter having obtained a 

certificate from the High Court under Section 109(c) of the 

Code of Civil Procedure, preferred this appeal. 





It seems to us that this appeal can be disposed of on a short 
ground. We.have carefully read the affidavit filed on behalf of 
the appellants in the: trial Court, and we are unable to hold 
that.their'case was that they were not parties to the contract or 
what they had asked the Court to proceed -on the sole ground 
that they were entitled to enforce the contract by virtue of the 
custom .or usage of the trade. In our opinion, the position 
which was. taken up by them may be summed up as follows: — 


(1) They did not accept the allegations made by the 
respondents that they were not: parties to any 
arbitration agreement with the respondents. 


(2) They asked the Court to construe the contract and 
its effect and asserted, that they were entitled to 
enforce it. 


(3) They also stated that they were entitled to enforce the 
contract according to the custom or, usage of the 
trade. 


The principal dispute raised in this case was whether the 
extension of the time for delivery was granted within, the time 
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limited in the contract. ' That dispute is certainly covered by the. 
arbitration: ‘clause. The further dispute that the brokers 
(appellants): were not'parties to the contract in their own right 
as principals but entered into the contract only on behalf of the 
Bengal Jute Mill Company does not appear to'Bbave been raised 
until the matter went to the arbitrators.. Assuming that at that 
Stage it was open to the respondents: to raisé'süch an ‘objection, 


after the other dispute which clearly fell-wiihin- the arbitration 


clause. was referred to the arbitrators, this further dispute is also 
one-which- turns: upon the true-interpretation of the contract, so 
that.the respondents must have recourse to the contract to establish 
their, claim: that.the appellants wére' not bound as principals 
while the latter say. that they were: :!If that is the position, such 
a.dispute, the determination ‘of which’ turns on the true construc- 
tion.of the. contract, would.also seeni to be a dispute, under or 
arising out of or concerning the contract. In a passage quoted 


in’ Heyman: v. Hue Era. G J Lorg Dunedin propounds the 


test thus: — (CU i 


“If a party has to have recourse to'the contract, that dispute 
is. a! dispute under: the: contract? '- Here, the respondents must 
have recourse to the contract to establish their case and-therefore 
itis: a. disputé falling within the arbitration clause. The error 
into ‘which: the learned Judges of the Appellate Bench of the 
High Court appear to have fallen was their regarding the dispute 
raised.by the respondent in respect of the position of the appéll- 
ants undét -the contract as having ‘the same ‘consequence as a 
dispute as to the contract ever having been entered into. 


EY I 24 ual 


If, therefore, we come to the conclusion‘that both the dis- 
putes raised by. the réspondents' fall within the scope of the 
arbitration clause, then there is an end of the matter, for the 
arbitrators would have jurisdiction to adjudicate on the disputes, 
and-we are not’ concerned with any error of law or fact com- 
mitted by them or any omission on their part to consider any 
of the matters. In this view, it would not be for us to deter- 
inine-the true construction of the contract and find out whether 
the respondents’ contention is ‘correct or nct. Once the dispute 
is found to be within the scope of the arbitration’ clause, it is no 
part of the province of the Court to enter into the merits of 
the dispute. MEL 
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In the result, we allow this appeal, set aside the judgment 
of the Appellate Bench of the High Court and restore the order 
of Sinha J. The appellants will be entitled. to their costs 
throughout. 

Patanjali Sastri, J.:—I agree. 


Mahajan J.:—I agree with my brother Fazl Al: that this 
appeal be allowed with costs. ' 


S.K.R.C. i Appeal allowed. 
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Writ ‘of. Prohibition or Certiorari—Construction of the words “ decide the 
appeal ”, in Section 3a(4) of the Rent Control Act, 1948—Powers of the 
Chief Judge under Section 32 of the Rent Act, 1948. 


A writ of Prohibition or a writ of Certiorari is competent against the 
Chicf Judge acting as an Appellate Authority under the Rent Control Act ot 
1948 and following the Rule g of the Rent Control Rules. 


The proper construction of the words '' decide the appeal'' in Section 
32(4) of the Rent Control Act, 1948, must mean the particular appeal of the 
applicant before the Chief Judge and not the entire lis or the controversy 
between the parties. The words ''decide the appeal'"' gave therefore the 
power to the Chief Judge either to dismiss the appeal in toto or granting 
the appeal in toto or allow the appeal within the limits of the appellant's 
claim. 


The powers of the Chief Judge under Section 32(4) of the Rent Control 
Act of “ perusing record "", of '' taking such evidence as himself'" and of 
‘“ personally making such further enquiry as he thinks fit '' are powers in aid 
of this object. They are not powers which gives the Chief Judge the juris- 
diction to come to a finding which is not within the ambit of the appellant's 


contention. 


Any construction of statute which helps a party to evade or circumvent 
it must be discouraged. E 


An appeal is always a creature of statute and the Appellate authority 
has only such powers and jurisdiction as the statute gives it. Neither the 
Rent Control Act nor the Rule made thereunder invest the Chief Judge 
with the same ‘jurisdiction as that of ordinary Court of Appeal under 
Order 41 Rule 33 of the C. P. C. 


These statutory Tribunals must conform strictly to the powers and juris- 
dictions conferred by the Special Statute and special Rules thereunder and 
should not import the notions of ordinary Courts of Law and the doctrine 
of inherent jurisdiction of ordinary Courts of Law. 


* In the matter of a Writ of Prohibition and a Writ of Certiorari. 
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«naAÀpplication for, ithe issue jọf;;a^writ::of „Prohibition: or 
Certiorari. under Clause 4 read,-with Clause s1.0f the Charter 
of. 1774 of this Court. by Indra Kumar Karnani» + 
Peer oi oale le 2-4 ZEE ES NE y , 

| Tie material facts will oo from: the: judgment. 
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;, AP. B. Mukhar]i,.J.: “Thiscist fan. application ‘for. the issue of 
a Writ of Prohibition or Certiorari under clause 4 read with 
clause 2 1 ,of: the-Charter:of. 1774 \0f- this. Court. “The applicant 
is Indra Kumar Karnani and the respondents are.the Chief ‘Judge 
of, the Small ‘Causes; Court, Calcutta and: the Commissioner of 
Police, Calcutta..-;’ zu Tl E NM ee eee ee o 

M E 

The applicant is the Receiver appointed in Suit No. 1896 
of.1932, and is in Possession. of premises No. 13, Lower Chitpur 
Road, ‘Calcutta, which, is a Aive-storied . building:, Respondent 
Commissióner of Police i is,a tenant under the applicant in respect 
of the said premises except the ground’ floor and the rent agreed 
before the commencement. of tenancy was Rs. 5,500 Ve per month. 
The Respondent Commissioner. of Police ‘made an application to 
the Rent Controller for fixing, the. standard. rent and asked for 
such standard rent to.be fixed at Rs. 3,500/- per month. The 
Rent Controller on the 4th March, 1949.fixed the standard rent 
at Rs. 4,300]: per month. The applicant. preferred an appeal 
from the order of the Rent. Controller asking the, standard rent 
to be, fixed at Rs, 5, 500 /- ,per, month, „The respondent Com. 
missioner of Police also preferred, an, appeal against the order of 
the Rent Controller but this time. contending, that, the standard 
rent instead of Rs. 3,500/- per month which was in his previous 
application before tl the: Rent Controller be fixed at.the rate of 
Rs. 8,547. Z- per month. The appeals were, before the respondent 
the Chief , Judge óf ihé Court óf “Small Canises, Calcutta, under 
section $2 of thé Rent’ Control Act, i948.  '- 


r 
Wee ade! vet E S E P^ So ed faro 76 pG” 2 ,' af 





sf: !Aocoiding ito. de affidavit, of-the Chief judge of ithe Court 


of Smal] Causes, the: tenant’sappeal: ‘was rejected by him on.the 
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ground that the tenant’Commissioner of Police failed" to’ comply 
with the second proviso of ‘section 32(1) of the "West Bengal 
Premises Rent Control Act, 1948 because the arrears’ of rent 
payable by the tenant in accordance with the order of the Rent 
Controller appealed against had not been paid or deposited in 
accordance with the proviso of the statute. But the Chief Judge 
‘dismissed the appeal’ ‘of the landlord and modified the 


, decision of the Rent Controller by fixing the standard rent at 


Rs. $,545-i1-4 per month ‘to take: éffect from the month of 
December, 1948. ‘This order of the Chief Judge was dated the 
27th July, 1949, and'has been ‘challenged beforé me ‘in. this appli- 
cation as being without jurisdiction in excess of the powers con- 
ferred : upon him by. the West Bengal Premises Rent Control Act. 
E P BOE qp. up Vue E s 

' The point raised ` is one of the perm importance: It 
is.concerned mainly with the interpretation of section 38(4) of 
the West Bengal Premises Rent’ Control Act, 1948 and'in parti- 
cular with the construction of the words ‘decide the'appeal* 
Pocta tiepen: 
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Mr. Meyer learned counsel for the applicant has argued that 
the Chief Judge of the Court of Small Causes having dismissed 
or rejected the tenant's appeal on the ground of ‘non-compliarice 
of the second proviso of séction 32(1 ) of the Act has nonetheless 
granted the tenant not,only: the full relief'but also ‘more than the 


relief that the tenant himself claimed." The point of - his _argu- 


ment is that the tenant himself before the Rent ‘Controller’ “asked 
thé standard rent to be fixed at Rs. 3,500/- ‘per month and’ in 
his appeal he asked ‘this standard‘ rent to be fixed dt Rs. 5, 547 T 
per month. But Mr. Meyer describes that by inexplicable mag- 
nanimity, the Chief Judge fixed the standard rent at R$. $545 EP. 
per month 'although the tenant in Bis appeal asked thé: rent to be 
fixed ‘at Rs. 3,547/- per nionth. That is Mr.’ r. Meyer's first ' cfiti- 
cism of the Chief Judas: order, FUA _ ns Ae 

. Secondly Mr. Meyer has argued ‘that the only appeal. before 
the Chief Judge was the landlord' s appeal seeking the fixation of 
the standard rent at Rs. 5,500/- per. month and nót at Rs. 4,300; n 
per month as determined by the Rent Controller. According 
to the learned counsel for the applicant the subjéct matter of the 
appeal ‘before the Chief ‘Judge was ‘confined to^the question: 
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„whether the standard rent should be fixed at a figure between 
Rs. 4,200/- per month and Rs. 5;500/- per month and the Chief S 
Judge acted beyond;his jurisdiction: by fixing it at Rs. 3,545-11-4, vs 


which was nobody's case before the Chief Judge. Indra Kumar 
Karnani 


, The learned counsel for the applicant has developed this v. 
branch of his | argument “by reference to the different provisions C. C. Ganguly. 
made in the statute itself as well as the Rules made thereunder. ieu 
On the question. of construction of the words ‘ decide the appeal 'P- 2- eiii J. 
his, submission is that ‘the appeal’ circumscribes the. limit 
between;;Rs. 4,200/- and Rs. 5,500/- within. which the Chief 
Judge.has to act and ‘there is.no other appeal before him.. He 
has,also argued that the opening words of section 32 show that 
the; appeal is given.to the person.‘ aggrieved’ by the order of the 
Controller and therefore the' Appellate Authority should try to 
redress that, grievance, and if. that is not possible he should dis- 
miss the appeal'but,in no circumstances he can accentuate the 
grievance of the applicant in the manner he has done. Mr. 

Meyer has.taken, me through ithe Rules made under the West 
Bengal: Premises Rent Control Act. 'The point of his sub- 
mission on, the rules:is that the Code of Civil Procedure in its 
entirety has not been: extended to the proceedings before the Rent 
Controller.or the Appellate Authority. Rule 8, he submits gives 
powers to the Rent Controller to- use the relevant provisions 
of the.Code of .Civil..Procedure with: necessary modification only 
for the purpose. of ‘summoning and: enforcing the attendance of 
witnesses. and.:compelling the production of documents in en- 
quiry.. Ruleig provides that in making enquiries under the Act 
the Controller or ithe Chief Judge should follow as nearly as 
possible the procedure laid down in.the Code of. Civil Procedure 
for.the regular trial of suits the substance only of the evidence 
. being recorded as.in unappealable:cases. Rule 10 only extends 
Order.47:of the Code of Civil Procedure in respect of review only. 
Therefore Mr.. Meyer's;argument is that the provision of Order 
41 Rule.44-of.the Code, of Civil. Procedure is not extended to the 
proceedings, before the Chief. Judge: Whereas under Order 41 
Rule 33,of.the Code of. Civil Procedure the Appellate Court has 
the power to pass.any decree and make any order which ought to 
have been passed or made. Such:a power is not given to the Chief 
Judge of theiSmall Causes Court under the West Bengal Premises 
Rent, Control Act. (Mr. Meyer argued that this power has-been 
deliberately withheld from the Chief Judge particularly in view 
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Crvir. of the fact that Order 47 of the Code of Civil .Proceduxe relating. 
ME to review has been extended and theréfore Order 41 of the Code 


"050. of Civil Procedure relating to apes? is by necessary implication 
Vnum 
Indra Kumar excluded. 
Karnani 
Y Those in brief are the submissions and arguments of the 
C. C. Ganguly. 


learned counsel for the appellant. 


P. B: Murharji; J The learned Junior Standing Counsel appearing -for the 
Tue respondent . argues that.on the true construction of the words 
‘decide the appeal" the expression should mean that ‘the entire 
controversy between the landlord and the tenant no matter 
whether it is the landlord's. appeal or.the tenant’s appeal has to 
be decided and the words: ‘ the appeal,’ should not be given. the 
narrow construction icontended for by the applicant. According 
to him whether it is the landlord’s appeal or the tenant's appeal 
it does not matter.so. long as.an appeal is made before the Chief 
Judge and when such appeal is made the entire lis is open for, 
decision. He has further enforced ‘his argument by reference to 
the subsequent words that follow in: section 32(4) of -the Act 
- namely: “and shall not send it back on remand.” ‘Those words‘ 
according to him mean that the Chief Judge has.to decide the: 
appeal and if he is not satished with the material.already on the 
record he is given by the statute the power even. of taking 
‘evidence himself’ or ' personally making such further enquiries 

as he thinks fit Therefore he has not only the power either to 
allow the appeal in toto or dismiss the appeal in toto or decide: 

the’ appeal within the limits of the contention of the appellant 

only but for his satisfaction he can take evidence himself and 
make such personal énquiries as be thinks fit and come to any 
decision that he thinks fit and that'is the reason why the power 

of sending: the case back on remand to the Rent Controller is 
taken. away. Under the Calcutta House Rent Control. Order, ' 
1945, section 14(JÀ) (2) there was no reference to any right to: 
remand in the Chief Judge. Similarly under section: 25(3) of the 
Calcutta. House Rent Control Ordinance, 1946, the- Chief Judge 

was -given power to decide the appeal but there" also was: no 
reference to right of remand in the Chief Judge. From the 
specific reference to the words that the Chief Judgé shall not 
send.the case back on remand it is argued on behalf of the. 
Government*that the Chief Judge has responsibility to determine 

the standard. rent. irrespective of the contentions. as to- who is" 


Vor. $7.] dv 4 -HiGH; COURT. $ 38: 
* 
the appellant;so long as there is an appeal. before: him, from. the 
order .of me Rent oe ae i-o oy sah, ae Vga a cast 
Ly? à T Uu We wa. dox e per t y 

An appeal is lub à “creature E statute and -the appellate 
authority has only such powers and jurisdiction asothe statute 
gives it. The fact that here the Chief Judge cannot send the 


case back on remand under the statute does not in, my opinion 


CiVIL- 
1950. 
rd 
Indra Kumar 


Karnani 
V. ý 


QG Ganguly. 


clothe the Chief Judge. with the same jurisdiction as is provided P. B. Mahan J. 


in O. 41 T. 33 of the "Code of Civil Procedure. It is clear from 
the statute and the rules made thereunder. that the provisions, of 
the Code of Civil Procedure relating | to appeals have not been 
extended to the Rent Controller Or the Chief Judge. The pro: 
cedure about review under Order 47 of the. Code has however 
' been ektended, to proceedings before the Chief Judge. Whére 
the rules. make specific references to specific rules of the, Code ot 
Civil Procedufe being, extended. to these proceedings i must in 
my opinion be held that the provisions of O. 41 X. 33 are excluded. 
Expressio facit cessare tacitum, _ The next argument made. on 
behalf of the Government i As that even apart, from O. 41 r. 33. the 
Appellate | Court has inherent jurisdiction to make, such order or 
decree as is contemplated in O. 41 r, 33. In my judgment. the 
doctrine of inherent jurisdiction of courts does not; apply to these 
special Tribunals ,or Appellate Authority created, by special, 
statute and functioning under special rules made , thereurder. 
It has been held by a Division Bench. of this Court in, Kiron. 
Chandra v. Kali Das Y, that an Appellate. Authority under: the 
Bengal House Rent Control Order, 1942,. did not act asa Court 
but as a ‘superior Executive Officer. pm., that case, the Court, 
considered paragraph 12 of the House Rent Contro] Order which | 
used comparable. language. The same view was also taken by 
another Division Bench of this Court , in Sm. Suhashini V. 
Mahendra “Kumar (2), dealing with similar provisions in section 
25 of the Calcutta House Rent Control Order, ,1948.. Both. these, 
cases decided that because the Appellate Authorities were not, 
Court therefore revision under section 115 ‘of the Code of, Civil 


Procedure did not lie. I respectfully follow these decisions. If 


the Appellate Authority is not the Court then both the arguments 
n'behalf of the Government ‘Lo call in aid O. 41 f. , 83 of the 


Códe and to invoke inherent jurisdiction of the court becoine 


ineffective. I'am, therefore, not disposed to, invest the Chiét" 
GQ” (1943) 47: €"W.N. 460. po du a v ibi. d 2 


ay (1947) gh CWN. 818.0 ob 018 Tots oes se ML i: 
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Civir. Judge: of the Small Causes Court acting as an’ Appellate ‘Authority 
i from the Rent Controller under the Special Statute, Rent Control ` 
paci Act, 1948, with the powers and jurisdiction of a regular Court of 


Indra Kumar Appeal under the Code of Civil Procedure waen the statute and 


Karnani the: rules. do not say so. n 
Yy: oy 1 yt : 4 A r to 


C. C- Ganguly. | 
bees. i ‘The construction of the words ‘ decide the appeal’ in section 


P. B. Mukhay ji; J: 32(4) ofthe Rent Control Act, 1948, in tliis context must mean 
m the particular appeal that is before the Chief Judge arid not the 
entire’ lis or the controversy. Section 32(1) provides that, the 

aggrieved person may present an appeal in writing to the, Chief 

` Judge: it is that appeal which is meant by the words” the 
appeal,’ ‘under section’ 32(4). "The words "decide the appeal "s 
give therefore the power to the Chief Judge either .to 
dismiss the appeal or to allow the appeal within the limits of 
the appellant’ s claim, which is the only subject matter of appeal 
before him. His powers under section 32(4) of the Rént Act of 
perusing record’ and of ‘taking such evidence himself ' or 
' personally making such further enquiry as he thinks. fit^ are 
powers in aid of this object. They are not powers in my 
opinión which give the Chief Judge the jurisdiction to come to 
a finding which is not within the ambit of the appellant's con- 
tention. Any other construction will leave the room open for 
evasion or circumvention of tbe statute. As for instance what 
happened in this casé. "Though the tenant's appeal in this i case 
could not'be entertained by reason of the failure of the tenant 
to pay Or deposit arreárs of rent in accordance with the second: 
proviso of section 32(1) (b) of the Rent Act, yet by reason of the 
construction contended for by the Government the tenant has 
in fact succeeded in having his full remedy. Any construction 
of’ the statute which helps a party to evade or circumvent it must 
be discouraged. This principle further enforces thé argument 
that the words-‘the appeal’ in section 32(4) of the Act, ‘must 
mean the particular appeal of the Appellant and not the entire 
lis or controversy between the parties. | 


i t "E 
b a à 7 ts 4 A ; oL 


; These Sauto Tribunals must conform strictly. to ‘the | 
powers and jurisdiction conferred by the Special Statutes and. 
specia] rules thereunder and should not import the notions of , 
ordinary courts of law, and the doctrine of inherent jurisdiction - 
of ordinary courts of law. If any authority-is needed reference 


Vor. 87:] : ^ MIGH COURT. 


may be made to: Mahant Bhagavathi, v. M. -—— enum 
. 1) —( 39 I.A. 197 and 3 Q.B.D. 1. 


‘The T therefore, is that the Endet of the Chief judge of 
the Small,Causes Court.is beyond jurisdiction and should be 
quashed, and set aside .in accordance with prayer (b) of the 
petition and there will also be an order prohibiting him from 
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giving effect ito his order passed in Rent Appeal Case No. 37578 p. p. Mukharji, J. 


of 1949 dated the 27th July 1949 in accordance with prayer (a) 
of the petition, The effect. of quashing and setting aside the 
order of: the, Chief Judges is that the order of the Rent Con- 
troller, dated. the 4th March. 1949, fixing the standard rent at 
Rs. 4,200/- per month .remains the effective standard rent. 

ni- One, question remains although not pressed by the learned 
Junior Standing Counsel. The two decisions of the Division 
Bench. of this Court, 47 C.W.N. 460 and 51 C.W.N. 818 although 
describe the appellate: authority as a persona designata or a 
superior. Executive Officer and the appellate authority therefore 
is.not a court strictly within the meaning of section 115 of the 
Code of Civil: Procedure so as to permit a revision thereunder 
by this Court.: Such appellate authority is in, the nature of an 
inferior, Tribunal whose functions though not strictly judicial 
are quasi-judicial. Iam of the opinion that a writ of prohibition 
or a writ of. certiorari in a proper case such as the one I have 
before me is the.correct remedy. It has been held by the learned 
Chief Justice of the Madras High Court in Dr. C. $. Krishna- 
swamy Ayyar v. Mohanlal Binjani, (2) that though the correct- 
ness of findings of fact cannot be questioned in the application 
for the issue of a writ of certiorari yet if the Chief Judge of the 
Court of Small Causes commits an error of law or error of juris- 
diction a writ of certiorari lies to the High Court to quash his 
order. Sir Leonard Stone, C.J., and Chagla, J. of. the Bombay 
‘High Court also came to the same conclusion in Mrs. Khurshed 
Feroze Mode v. The Rent: Controller of Bombay, (3) under the 
Bombay Rent Act that a writ of certiorari was a competent 
remedy. As pointed out in Hailsham Edition of Halsbury’s Laws 
of England Vol.-g Page 833 Art. 1411 that although prohibition 
doés not lie against a body which, is not and does not claim to 
. « (1) (1931) LL.R. 54 Mad. 722. : 

(2), [1949] I L.R. Mad. 657... ; 
(3) [1946] I-L-R. Bom. 949, | m 
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be'a^Coürt or Judicial Tribunal in‘ any legal sense the High 
Court will issue the writ'to 'a body exercising Judicial functions 


. though the body cannot be described as being in any ordinary 


sense! a icourt./ Tò the same'elfect'is' the observation relating to 
tlie writ of certiofari'in the same volume of Halsbury's Laws of 
England" page 855 Art. 1449 where it is said that certiorari lies 
only in respect of'judicial'as distinguished from' administrative 
ácts and wherever any body of: persons having legal authority to 
determiríe questions affecting the rights of subjects and having 
tle duty to ‘act judicially ‘act in excess of their legal authority 
they are^subject/to"tlie controlling jurisdiction' of thé K. B. 
Division^exercised" in -the writ ‘of certiórari. Here' the learned 
Chief Jifdge ‘of the Court’of Small Causes ‘was acting in'my view 
quasi judicially inasmuch as he heard both the parties, recorded 
their evidence and heard théir' respective arguments and gave his 
‘ordér'in ‘the form’ of a: judgment and -that is a proceduré and 
act! which afe certainly quasi judicial’ ‘Under rulé 9 made under 
the Rent Control Act the Chief Tudge while making an enquiry 
under Section '$3(4) of the Act is required to follow.the procedure 
‘ag néarly: as'may' be as laid down by'the Civil Procedure Code 
for regular ‘trial of suits I, therefore; ‘consider the acts ‘quasi 
judiciálly! in this' ‘respect. It) is mot necessary here for’ me to 
determine what happens ifi-a ‘case under'section’ 32(4) of the Rent 
'Control' Act'where ‘the 'Chief' Judge ‘comes to a decision without 
hearing” the parties" ‘arid ‘acts purely as'an Executive Officer and 
whether'in such'a'case mandamus or order:under section 45 
of the Specific Relief Act'is'tbe more appropriate remedy rather 
than prohibition ór certiorari. That he can act without hearing 
partiesseéms: to be a course suggested in the Division Bench case 
réported in 47 C W.N.'460. ‘I do not express any- opinion ‘on 
that quéstion ‘particularly in view 'of the fact that the learned 
counsel for the'Góvernment has not made any point about the 
maintainability of 'the'applicatión'on this ground and having 
regard to the néw fule'g under the present Rent Act which make 
it ‘obligatory for the Chief Tudge' to'follow thé procedure under 
Civil ‘Procedure Code for tria? of suit and hence to hear both the 
parties. ! T néed: only 'observe' that ‘in R: vb Kingston, (1): Lord 
Goddard. (QT sitting "with Humphrevs and Finnemore, JjJ..did 
grant: ‘the: writ^of certiordri' against the’ Rent ‘Tribunal’and in 
fact granted costs against the Tribunal who appeared: ‘by counsel 


and contested the case. JI, however, make’ no "order as. to costs 
(1) [1949] 1 All. E. R. 260. 
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efe will i be an brdet i in "teris of prayers (a) ‘and 
wae as I have" indicated above’ and the Rule is accordingly 
made absolute only a inst , Respondent. Chiet 


Presidency Court of' Sm 
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Mr. T. Banerjee: Solicitor 
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SPECIAL BENCH. f 


ELETRE 


Before, Sir Arthur, To Harries, Kt., Chief Justice 
, and Mr. Justice S. N. Bone. t 


E gy 
S 3, eren h 


“SUDHINDRA NATH DATTA. E 


15 a SUIS STILO 
vU. i 


eE dus eas Pe eae red. Au NE a" 
ia ett a v SAIEENDRA; NATH, MITRA.* 
idis o X SED 
Writ of mandaníus—-Order of Requisition of premises under section 3) 
of the West Bengal Requisition and Control (Temporary Provisions) 
^ Acts Top (det. "V. of 1947)—Opinion of the Provincial Government that 
a premises required for public purpose—An ‘executive or administrative 
Act—Grounds on which the Court can hold that an Order of the Govt. 

is '* malafide ’’—Art, ro(1) (f) and Art. 31 of the Constitution. 


Held—(i) That requisition under section 3{1) of the West Bengal 
Premises Requisition and Control (Temporary Provisions) 
Act 1947, is clearly an executive or an administrative Act. 


(ii) Before the Court can hold that said order of Government is 
malafide, facts must be established upon which the Court can 
hold affirmatively that the order was not honestly made or 
not made under any particular provision. It is not sufficient 
to place facts which raise merely a suspicion that the order 
might not have been made honestly. 


(iii) It is quite clear that Art. 19(1) (f) of the Constitution has no 
application to cases where any authority or person bas com- 
pulsorily acquired property or obtained possession of the 
property. What the Act does is to deprive a person of 
possession of the property and it cannot be said to be an 
enactment restricting his right to acquire, hold or dispose of 
the property as tbat phrase is used in Art. 19(1) (f). 


(iv) The West Bengal Premises Requisition and Control Act 1947, 
is not ultra vires the Constitution. 


o 


Application for mandamus by Sudhindra Nath Datta direct- 
ing the respondent to show cause why a mandatory arder should 
not issue for cancellation of a certain order of requisition made 
by the Respondent as an Officer of Government. 


— 


* Case No. 35 of 1949 reported under Chapter V rule 3 of the Original 
Side Rules, 
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- "Thé material facts will. appear fioin thé jus dgnient!: 


Messrs. H. Rahman and A. K. Sarkar for the Petitioner. 


DENTIS cw doe wrote Seca." eap da "d due! s uk" nS aye 


` Mr. S. M. Bose; Advocate General with xe P; ‘Khaitan 
for ihe PEDE 
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5 "The judguenn of' s Court were as 5 follows: — 
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~ -Harries, C. m This is" an upplication ' for mandarius 
directing the' respondent ‘to show! cause why a mandatory otder 
should not'issue! for cancellation’ of'a ‘certain! order of requisition 
made: by’ the respondent as an officer" of: ‘Government. There 
wasan alternative’ prayer for-a writ of ‘prohibition’ prohibiting the 
respondent from: (Bing. nd. id a piétendéd order ‘of requisi- 
tioning-- dou Ri ds JAM 


* - > id pi ^ 7 
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DA 


` That the petitionér ; is ‘the | owner “of certain premises known 
as 13 Ballygunge Circular Road in the city “of Calcutta. J 
= On May ‘22,.1949, he was served with an ‘order purporting 
to have been made by Government requisitioning the premises 
13, Ballygunge Circular Road with ‘the exception of ‘the rooms a 
kitchen and certain offices. The’ notice. “requisitioning the pro- 
péity did not state the, purpose for which the property Was re- 
quired, but it is the case for the petitioner that he went on to 
the premises at about 3.45 P.M. on May 22nd and he was in- 
formed by some officer of Government that the premises had been 
requisitioned as a residence for thé Hon’ ble Minister of Excise 
in the Government of the State of West Bengal. It i is comnion 
ground’ that the Minister did, take ‘up résidence i in these premises 
and has resided at the premises ever since, 5 wane | 

Te is contended’ on behalf of, ‘the petitioner that the order 
Of requisition in this case is not ‘Wattanted by any provision of 
of law. The order purports to ‘have been made under section 
3(1) of the West Bengal Premises Requisition and Control (Tem- 
porary Provisions) Act, 1947: a V ‘of.1947).. That Sub-section 
is in these terms: == i; | . a 5 


t 
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“ Whenever it appears to- es Provincial Government that 
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any premises in any locality are needed or ae likely to be BERI 
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_such premises: 


. it shall 


. likely to be needed for any public purpose, it shall bë lawful for 
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Provided that no premises sacas eh for the purpose 
of religious a shall, be requigitioned under this Section." 


Spite: Begg Ae dd : 

The first argument adden to us was that the requisition- 

ing of premises as a, residence for a Minister of the State of, West 
Bengal cannot be regarded as a public purpose. I am very 
doubtful whether, it is open to, this Court to go into ;this. ques- 
tion, at all. In, the, case of Wijeyesekara - v. Festing, (1), their 
Lordships. of the. Privy. Council, w were called upon to construe 
precisely , the, game. words as; appear, in, the. Sub-section which, I 
haye read. . ‘The. words i in the Privy, Council case were ^ whenever 


‘appear, to, ti the Government, that land, in.. any, locality, is 


the Governor to direct etc.” "Their Lordships were of opinion, 
that the i decision of m Governor that the purpose was a public 


opinion’ Of rre Provincial Government that housing a Minister i is 
a public p purpose would be fina] and could not be questioned by 
this Court." , However, even if this Court can question the matter 
it áppears t to me quit clear fhat housing a high, Minister of State 
is ‘clearly a püblié purpose. “It! is in "the public. interest- that 
Ministers of the’ State ` of West "Bengal should have. suitable 
accom nodation. " Hów can they, be expected to, give up; their best 
if „they, Have t to live in discomfort and squalor. It is suggested 


that the Minister Concerned Was a member of tbe Scheduled 
"ft" 

caste and. ‘had néver been ‘accustomed | to live in premises « of. this 

kind." Á Minister of State i Is entifléd to accommodation consistent 

with his position and the dignity’ of his office and it appears to me 

that. requisitioning part of a house in Ballygunge as a residence 

for | a Minister’ i is ‘clearly’: d public purpose; ` therefore it cannot be 


said that the Act could. not ‘apply, ` 
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wie Tt iret aed tees iene premises was a 


judicial act and before’ a‘réquisitioning order’ could::be ‘made 


notice would have to be given to the petitioner:and tlie latter 
had a right to be heard. It appears to me that requisitioning 
under, this Act is clearly an: executive .or, an, administrative: Act. 
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It is, true that the Bombay High Court in a récent case have taken 
the contrary view, but I am unable to..follow: that'casé. A 
Bench consisting of five Judges of this Court held that the Power 
of executive under, the West Bengal Security .Act: to: make an 
order for detention could not be questioned. -In that case the 
words were “ The Provincial Government if satisfied” that cer- 
tain state of affairs existed. The Bench held that if the Govern- 
ment- was honestly satisfied the Court could not go into the 
grounds of the’satisfaction. It was never suggested by the Bench 
that Act-of' ordering the detention of a man was a judicial act 
which could hot bé màde without a judicial énquiry. Within the 
last few days the Suprefne Court have considered the right. of the 
Madras Government to detain à person likely to act in a manner 
prejudicial to the maintenance of law and order., In that case 
the order was made under an ‘Act which provided that an order 
Gf detention could be made if the Central or State Government 
was satisfied that certain circumstances existed. It is to be noted 
that the Supreme Court have never suggested that an order could 
not be made without some form.of judicial enquiry. , 


. ltiappears to me that it is quite impossible for this Court to 
follow;the view of, Bombay having regard .to-the decisions of this 
Court and the very recent decision of the Supreme Court. That 
being.so, I do not think that it is Decet to say anying more 
upon this question.. a =: .« ^"... id 


"It was then suggested that the’ order was | mialafide and the 
facts: upon which ‘this contention is made are set out in the 
petition.' It' seems 'thàt these premises’ had been previously re- 
quisitioned for thé" Yesidence of a'former Excise Minister, a 
certain Dwarka Nath Baroti. It is said that this Minister did 
not pay the rent of the premises and had to'be sued in the Court 
at Alipore. Eventually he left for Pakistan and abandoned his 
occupation of the premises. ` It is said that he actually made over 
possession to another member of the Scheduled. castes, .Mr. 
Panchanan Das Choudhury who it is said sub-let,the premises to 
various tenants. The suggestion, is, that Panchanan Das 
Choudhury somehow. influenced Government to requisition these 
premises in.1949 for the then Excise, Minister, though. Barori had 
left the premises in 1947. It is said that the ‘hand of Panchanan 
Das Chowdhury is seen in the fact that.the Government did-not 
requisition the whole of the premises occupied : by Barori, but 
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Civa. only.the part. not then occupied by some” friend 'of- Panchanan 
Das Chowdhury.. The fact that that part’ was not requisitioned 
n it is,said' suggests the comiplicity of :Panchanan Das Chowdhury 
Sudhindra Nath in the, matter and we-are asked- to infer that ‘the act’ ee Govern- 


1950. 
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“There i is no évidence at all that. Panchanan Das Chowdhary 

EN n caused this order to be made and these faults, even if true can 
t faise nothing more than’ a suspicion, „We are urged to hold that 
|. hè facts. must be, true. because Government never, called for in- 
formation as to the nature of the premises which they -could have 

done under r. 3(2.. r imagine that the Government would not 

call for. information if they had the information, and they may 

well have had the information relating to this premises in their 

possession because a Minister had actually occupied the premises 
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It is suggested that the arda itself iow signs that'it could 
not be honest. The order as originally drafted required posses- 
sion.to be given.on May 24 at‘11-30 A.M.’ The date, 24th May, 
was crossed. out and 22nd: inserted, and the time 11-30 crossed out 
and: 3-30..P.M. inserted.: ‘All I caw infer from these alterations 
is-that;sóme::urgency in-the matter and it may well be that the 
Minister had no accommodation and that accommodation: had. to 
be found for him immediately. , In any event, I, cannot infer. 
dishonesty . or ‘malafide, from these cofrections in the order. ' If 
these corrections could suggest ‘dishonesty. I should have imagined 
that if it was necessary to alter the date and time, a.new order 
could have been, drawn up; so that attention could not be drawn 

\ to, the fact that the date and time had been altered. , Ki 


v 


deo SAMIR ware” dite bue ZA x E 
"^ There i$ no-evidence at alt before ús for which we’ could 
infer.that^a.resideiicé was not required for the "Minister. If 
material ‘had been ‘placed “before us upon which we could hold 
that Minister' was already comfortably housed, we'might have 
inferred; ‘although’ I'do:not ‘say: we could have ‘inferred,’ that 
the: order: was not‘horiest. '’ There is’ however nothing to suggest 
that. thé: Ministér':did- not require this property iinmediately as 
a-residerice- and therefore it'is quite impossible for this Court t to 
hold. that-the order- was’ nein: a 


/, 
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„Panchanan: Das Choudhury who apparently: does not wish 
well of the petitioner may have informed Government that these 
premises were available and his motives may not have been all 
that they should be. But that does:not mean that the Govern- 
ment having received the information acted other than perfectly 
properly and honestly. ..It seems tp.me that it is quite impossible 
to say that this order was malafide, because obviously it was 
made to provide the Excise Minister with a residence. ‘After 
the order was made the Excise Minister took up his residence 
im-the-.premises. and. ;has, remained‘ there" ever since. It 


` seems to me quite cléar that the facts show that the order must 


‘have beén made honestly.and that iocum so; it cannot be suggested 
taf the.order was mone DÉGR 7 s Wid Gee a ty 

oe EINE Fa us M NE LE ' 

~ 1 fVery recently it was "n out by the T Court that 
orders of detention cannot be set aside though there exist strong 
ground for suspecting that the orders were not bonafide. Before 
à; Court can hold: that orders of Government are: malafide ‘acts it 
„must be, established upon which the Court can holdiaffirmatively 
that'an:order was not honestly made or not made under a parti- 
cular, provision. ', It is not sufficient.to place facts. which raise a 
suspicion that the order might not have been made honestly. - In 
, this case-though the facts.relating to Panchanan: Das Choudhury 


: show-that -he, might have, been concerned for his own purpose, 


in letting Government know that this property was available, 
nevertheless there is nothing to show' that. Government was in- 
fluenced in any way against the petitioner and made this order 
‘dishonestly. . Gt eA IS zn p3 


ag P 
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It was urged that we should be satisfied that the Government 
or. the officer responsible had applied' his mind to the matter 
-and after doing so had made. this: order... We cannot possibly 
hold otherwise in having regard to.the fact that the order was 
made to house a Minister and once it was made the Minister took 
possession and resided in the premises ever,since. On the facts 
we are perfectly-satisfied that the order cannot be challenged on 
the ground that it was made malafide or on the ground that it 
was not warranted by the provisions ‘of the Act. 


i 
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Lastly, i i Was contended that, the. Act a which, be order 


.was made, namely, Act V. of 1947 is ultra vires the Constitution 
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of India. ,-Reference: is made: to Article i90) bn ne the. Consti- 
tution ;which provides: . |» .. «5. : 


t 1 tx 
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.« 065 All citizens: shall have the: right ue aes Xe n 
cea E P LEE eee us Mb TA Un URN Ir 
nap e «(x) to: acquire, hold: ang dispose of. propery.” 2 ad 
TA a TETE es p ber ni PM TO 
1: Clause. (5) of us Aide sorida Gad cipe" a, ST UP. 
Gt pier ln. Pose eee Mu ee aa 


ENG ‘Nothing . in: Subinde (d); (e) ànd: (f) ot. ihe said. Clauise 
shall affect the operation of any existing law in so far as it ‘int- 
poses,.;or»prevent the:-State ‘from! making any. law -imposing 
reasonable restrictions on the exercise of any ‘of the rights con- 


-ferred by the said sub-clauses either in the interests of the general 


public. or. for-the - o of the interests eet any Scheduled 
Tribe.” oP ge ETAT he IN oe? te ae eA js Ags i o 
ES a s A ', peut oe S p. ; GL CES eee 
^ -pihe latgumen? is :that. thè Act imposes such restrictions? on 
the right'to:acquire; hold and dispose of property: as cannot: be 
described as reasonable in the interest of the general public. or 
for: the. ‘protection of: the interests ot Ay Scheme E 

eect Inumy- N Article. has: no E to cases » 
-where a State or any person is empowered to deprive another ‘of 
his property. The: relevant Article in' my spinon is Article 31. 
Clause Sd for Ku Article reads: Wir tone archa S d 


i us ^ T ET Thu ara 5. 4 3 i; m : j: s ; 


“No person shall be dead of his moon save ‘by 
authority of law." 


D H Í D 3 i t4 * 
= r 1 e c M t i a 
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^ » wIf-validly’ enacted: law 'gives;the State or a person a' right | 
to deprive another of his property, then such deprivation would 


. - be in accordance withi Article sv of ‘the: Constitution. Fo ai 
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Clause m of Article 31 is in ‘these terms: Ls = 


ote E t yt ; Yu er « MET 


* E 
M TET priest tr E FE ¥ yee * 


“No property, movable or immoveable, including any inter- 
est in, or in any company owning, any commercial òr industrial 
undertaking, shall be taken possession of or acquired for public 


| purposés i under any law’ authorising the taking of such possession 


"or such! Acquisition, unless the law provided for ‘compensation for 


z : “i h i i E ee ae "EE 
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the ` property taken possession of or acquired and either fixed 
the amount of ‘the ‘compensation, or spécifies the principles on 
which, and the manne in which, the compensation is to be 
determined and given.” 


" This clause clearly allows legislation of the type of Act V of 
1947 provided compénsation for the property taken is either 
fixed by the statute or the statute specifies the prim iples and the 
manner in which the compensation is to be determined. It is 
common ground that this statute under, which the Government 
acted does comply with the €— of Clause (4) as to com- 


precisely within the provisions of hn ahud (2) of Art 31. 
Clause (5) of the Article 31 however provides: 
j Nothing in Clause (2) shall affect-- 


The provisions of any existing law other than a law to which 
the provisions of cause (6) apply.................. 


Clause (6) applies to enactments made not more than 
eighteen months before the commencement of the Constitution. 
The enactment before us was made in 1947 well over two years 
before the Constitution came into force. Therefore, the pro- 
visions of Clause (2) requiring compensation would not make 
' this Act ultra vires even if no compensation was provided for as 
it has been passed more than eighteen months before the Consti- 
tution came into force. 


In my opinion it is quite clear that Art. 19(1) (f) of the 
Constitution has no application to cases where a State, authority 
or person has compulsorily acquired property or obtained 
possession of property. The relevent provisions are to be found 
in Art 31 and it appears to me when tested by the provisions ot 
Art. 31 this Act is intra vires and legal. What the Act does is 
to deprive the person of possession of the property and it cannot 
be said to be an enactment restricting his right to acquire, hold 
and dispose of the property as that phrase is used in Art. 19(1) (f). 
It does far more than restrict his right to hold the property. It 
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Ovi, deprives him at least temporarily of possession of the property 
Pes altogether. That being so, the case falls, within. Art 31 


1959. and the legislation to my mind is intra vires. 

uan m 
Sudhindra Nath ] B a "ANN 

Datta No other point was taken and that being so this petition 

M fails agd I would dismiss it with costs. Certified for. two 

Sallendra Nath C &E 

Mitra. Pr ; , 
Harries, CJ. „Theointerim injunction is discharged. l 


. s 
: , - i ' i 


8. N. Banerjee, J.:—I agree. 


J 


Messrs. H. N. Datta & Go.: Solicitors for the Petitioner. - 


Mr. N. C. Mitra: Solicitor for the Respondent. 


S.K.K.C, . Application dismissed, 


Vor. 84.] ^ - 'HIGH COURT. 
ORIGINAL CIVIL. 
aoe Mr. Justice J. P. Mitter. 


" CARLSBAD MINERAL WATER MANUFACTURING 
, -© CO. LTD. 


\ - i V.: 
H. M. JAGTIANL* 


Constitution of India, Art. 226—Conditions precedent to the issue of a writ 
of mandamus—Whether writ of mandamus can be issued to enforce a 
contract. l 


In an application under Art. 226 of the Constitution for a writ of 
mandamus to compel the respondent as General Manager of the E. I. Railway 
to issue to the applicants licence for sale, throughout the Railway system, 
of ice, mineral waters etc. and to direct the Divisional Superintendent of 
‘Railways to permit the applicant to use the premises and stalls for sale of 
their products as before, the applicants claimed relief upon the allegation 
that the E. I. Railway administration has wrongfully refused to renew their 
catering contract inspite of a subsisting agreement m such renewal. 


Held—(i It is clear that the powers given to High Courts under 
Art. 226 are to’ be exercised in accordance with the principles 
which govern the issue of writs in the nature of habeas 
corpus, Mandamus, prohibition, quo warranto and certiorari. 
The powers of High Courts to issue such writ to “ any 
person " can only mean the power to issue any such writ to 
any person to whom according to well established principles 
a writ lay. 


(ii) A writ of ‘mandamus cannot be ‘issued -to a ak a person 
. fo enforce an agreement. 


(iii) To determine whether it.is‘incumbent on the respondent or 
not, regard must be had to the provisions of the Act under 
which it is said that the act ought to have been done or 
forborne. 


(iv) The conditions precedent to the issue of a writ-of mandamus 
appears to be: 


BD Matter No. 35 of 1950. In the maier of Article 226 of the Constitution 
of India: 


June, r9. 
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(a) The applicant must show that, there resides in him a legal 
right to the performance of a legal duty by the party against 
whom the writ of mandamus is sought. 


(b) The Court will not enforce the law of the land by the extra- 

' . ordinary remedy of a writ of mandamus in, a case where an 
action at law lies for giving complete relief to the party 
complaining. 


(c) The writ is only granted to compel performance of duties of 
a public nature. 


r 4 
Ft, 


(d) The Court as a general rule, du dhecexercie ob 1s discretion, 
would refuse a writ of mandamus where there rests an alter- 
native arid specific remedy at law which is not Jess convenient. 
beneficial or effective. — ' 


Application for a writ of mandamus to compel the General 
Manager of the East Indian Railway to issue to the: applicants, 
Carlsbad Mineral Water, Manufacturing Co. Ltd., a license or 
licenses for the period ist June 1950 to gist March. 1951 for 
sale, throughout the -Railway system of ice, mineral waters and 
cordials and to direct the Divisional Supérintendents c of the Rail- 
way to permit the applicants to üse the premises héretofore’ used 
by them as depots and stalls for the sale of their products. 


pi materia] facts will appéar from the judgment. 


- Mr. I. P. Mukherjee for the Applicant. | 


The judgment of the Court Was as follows: — ' 





J. P, Mitter, J.;— his is an application for a Writ 
of Mandamus to compel the respondent H. M. Jagtiani as 
General Manager of the East Indian.Railway to issue to the 
applicants a license or licenses for the period ist June 1950 to 
gist March 1951 for sale, throughout the railway ‘system of ice, 
mineral waters and cordials, and to direct the Divisional Superin- 
tendents of the Railway to permit the applicants to use the 
premises heretofore used by them as depots and stalls for the sale 
of their products. 


The applicants are manufacturers and caterers of ice and 
mineral waters. For $7 years or so they have worked as Railway 
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contractors for:catering ice, aerated waters and cordials,to bona- 
fide passengers, Railway servants, Railway Institutes and hospitals 
and to refreshment room contractors over the entire system of 


dpi 





1950. 


the said Railway. The respondent was lately the Chief Com- Carlsbad Mineral 
mercial Manager, and is now the General Manager, of the East Water Manufac- 


Indian Railway. ‘The Head. Office, of, the said "Railway is at 
No. 105, , a Subhas Road, Calcutta. teehee, dy 


| "The applicants dam to seti is funded upon an: allegation 
that the .East Indian Railway Administration has. wrongfully 
refused to renew their catering contract for a fresh term, inspite 
of a subsisting agreement for such renewal. They say that 
although during the last 27 years formal contracts embodying the 
terms and conditions of their services as caterers were periodically 
entered into by and between the parties, yet they often in fact 
rendered such services from time to time even without such 
formal contracts and that such services were accepted, by the 
Railway Authorities as in continuation and/or renewal of the 
contract last expiring.. It is said that in, the course of such 
services it became necessary for, them to expand their factory at 
Howrah. by importing expensive and upto date machineries .in 
order to meet the growing requirements ,of the, said Railway 
Administration.. It is the applicant's case that in or about 1928 
they asked. that subject to their services being satisfactory, the 
periodical catering contracts should thenceforward.stand on a 
permanent basis with regard to renewals thereof, so that they 
could continue and improve, their services by, making further 
investments and thus pursue a policy of expansion of their factory 
to meet the growing demands of the said Administration.. This 
proposal according to them, was, accepted by. the then Chief 
Operating Superintendent of the Railway who assured the appli- 
cants that no other contractor would. be employed by the Ad- 
ministration so long as the applicants’ services were satisfactory 
and that the periodical contracts would be renewed by the 
Administration from time to time as a matter of course. It is 
said that on the applicants insistirig upon the’ said agreement or 
arrangement being incorporated ‘into the then next contract, the 
said Administration, in order to remove the feeling of insecurity 
on the part óf the applicants, convened a meeting of the various 
„Divisional Superintendents of the "said Administration. The 
said meeting "was presided over by the said Chief. pines 


turing Ee Ltd. 


H. M. etin 


J. P. Mitter, J. 
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OW.  — SüpérinténdeHt arid à copy of the minutes of the said meeting 
" ‘datéd September 15; 1928 was aed to the e applicants. THE 
‘Said: munus ran ás 5 follows: — 





Water! Manufac- "It was agreed that a long- -term contract should not be 
‘turing Co? Ltd. . “‘givén to Messrs. Carlsbad Mineral Water Manufacturing Co. 
H M PR and it was considered that the assurance they have already 
aes received that so long as their work is satisfactory the contract 
J.-P: Mittér, E dra will reinain with them is sufficient guàárantee to warrant this 
eee proceeding: with ae ‘policy of expansion they may 


^ 


have in View. - 


í 
t 


eG if said that in’ reliance upon the said agreement the appli- 
cants fróHr'tirie to time invested Jargé sums of money amounting 
to sevéral lakhs of rupees ir enlarging their factory and equipping 
it With modern machineries of foreign manufacture. They claiin 
that their services to the Administration have all along been 
sátisfactory- and that they Have ‘sold: their products at the ‘same 
fates a3 wêre fixed in 1933. ‘They say further that since 193g 
they ‘Have beén in possession of a number of depots and stalls-àt 
different stàtións Over thé entire system of thé said Railway and 
that they have? paid ‘rent? irn''advance from year to yéar at fates 
fixed by the said Administration. ; Thè last of the catering con- 
tracts ürnider which they havé worked ‘was executed on ‘Januaty 
8, 1947; clause 3 whereof perce asfollows:t— ~~ +’ 


i 
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41 


ora 


^5 This contract omes into’ foice fiorh the Tst day of 
Ja Janiatry i947 fot à period of g years, providéd always, that 
it would be lawful for this contract to be terminated by either 
pafty à giving tlirde calendar months’ notice in writing to-the 

other on the expiry of which the licensee shall peacefully 
vacate the "eT allotted to him.” ME 


x it is Said that in, ór about May 1949 the applicants, in ihe 
usual course and on the footing of, the agreement for renewal 
paid rents in réspect. of such depots and stall in their occupation 
for a period commencing from April 1949 to March 1950, both 
inclusive, and that such rents were accepted without any 
objection, although the contract was dut to expire on gist 
December. 1949. . On or about goth july 1949 the _applicants : 


mad 


requested the respondent, who was then the Chief Commercial 
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Manager of the Railway, to send a draft of the contract for the Civi. 
next term of 3 years from ist January 1950 in renewal of the 

; . r ` 1950. 
then current contract. In or about the first week of October = 


1949 the applicants sent one of their Directors, R. Sen Gupta, Carlsbad Mineral 
to interview the said Chief Commercial Manager who then Water Manufac- 
informed. him that the contract betweeu the parties would be Eee Contac: 
renewed as usual by the proper authorities and that the appli- yy M. Testa 
cants should, in the meantime, proceed to make all preparations 
necessary for the next term. On 17th October, 1949 the appli- J. P. Mitter, J. 
cants received an official communication from the Chief Com- 
mercial Manager saying “the new contract is being. drawn up, 
a copy will be sent to you later. ‘Thereupon the applicants made 
all preparations for necessary raw materials, bottles and other 
articles. It is said that they also started an ice factory of their 
own at.considerable expense at the request and under the 
directions of the said Administration. - 'The gravamen of the 
applicants' charge is that thereafter the.said Chief Commercial 
Manager wilfully neglected and/or wrongfully refrained from 
getting the formal contract completed as agreed upor in renewal 
of the said contract of 1947 in the following circumstances: On 
yth November 1949 the applicants were served with a notice dated 
ist/grd November 1949 signed by the said Chief Commercial 
Manager purporting to terminate -the said contract;dated Janu- 
ary 8, 1947 in total disregard of the agreement for renewal and 
in.breach of the express terms of the said current contract. The 
company objected to the said notice and insisted upon the 
renewal of the 1947 contract It is stated by the applicants 
that thereafter one J. N. Das, who had in the meantime become 
the Chief Commercial Manager, purported to waive the said 
notice dated ist/3rd November 1949, and by a letter dated De- 
cember 30, 1949 served upon the Company on grd January, 1950; 
purported to extend the ' contract for the sale of ice and aerated 
waters on this Railway by a period of two months with effect 
from the 1st January 1950 without prejudice and irrespective of 
consideration of any other matter” and asked for “ acceptance of 
the extension of the contract as stated above." It is said that 
thereafter the said Chief Commercial Manager similarly pur- 
ported to extend the said contract for the month of March and 
then again for April 1950. It is the applicants’ case that they 
never accepted such conditional extensions and pointed out that 
their services were being continued from 1st January: 1950 upon 
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tlie same. terms. and conditioris in performance'of the agreenient 
for renewal as aforesaid. .'*The applicants then point out that 


by! a^letter dated 's7th April 1950 the said Chief ‘Commercial 


Carlsbad Mineral Manager purported ‘to'-éxtend again the said contract ‘further 


Water. ‘Manufac- 
turing: Co.,Ltd. 
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by. ione. month: only with effect from 1-5-50 on the ‘clear’ under- 
standing ‘that’ the contract will stand terminated with the expiry 
of ;the month: of May 'iggo./" By: this letter, ‘according to the 
applicants, they were for’ the? first: time required’ to‘ vacate ‘the 
premises allotted to them' and: to rernove all their properties 
imrüediately on the expiry of the month: of May 1950. “The 
applicants contend that the-persori acting as: the Chief Commet- 
cial: Manager had ‘no. authority either ‘to extend the contract of 
1947 or to terminate thé same'ünless he was'in fact authorised 
by: the Governor Generaliin Council or the President of India, 
as the-case may be.:i'Théy coritend that the’ said ‘notices pur- 
ported to»have:been ‘given by: the: Chief Commercial Manager 
including the ‘one dated 27th April 1950 were void, inoperative 
and ‘of-“no: consequence and: not ‘binding “upon ‘the applicants. 
On 4th: May: 1950 the applicants ‘informed the then Chief Com- 
mercial Manager that. they could-not accept any extensiori of the 
contract. as setiout'in his letter“of 27th Aptil 1950, that they 
were entitled ito''a‘renewal‘of their ‘contract for a further period 
of: three-years from ‘rst January 1950 and that it was on the basis 
of such ‘renewal that they had continued to’ render their services 
from 1st* January: 1950: They ' say that they paid’ ‘rents upto 
March 1951 and that such: rents'were accepted by the Adminis: 
tration;^ According:to them, the noticé of 27th April 1950 was 
malafide; unreasonable, unlawful ‘and ‘without any authority and 
was of no effect." On z4tli"May 1950- the ‘applicants’ ‘solicitors 
addressed: the following letter to > ihe rari a eer ca 
East Indian Railway: Lc i one 
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Your letter No. CCM/C/22-C/PTI dated ith instant 
addressed to our clients abovenamed and received by them on 
the 17th following has been handed over to us with instruction 
to address you as follows: — 


It appears that the Administration has wrongfully refused 
to renew the contract for a fresh term without proper notice 
inspite of the subsisting agreement for such renewal. Further- 
more, inspite of the fact that the Administration accepted rent 
from our clients in advance till March 1951 they have been 
wrongfully and unreasonably required to vacate the stalls and 
depots under their occupation. Our clients further understand 
that the Administration is preparing to evict our clients forcefully 
by the help of the police knowing fully well that such action on 
the part of the Administration will entail serious disturbance and 
consequent Joss of the valuable properties belonging to our 
clients spréad over the entire system. | 


In these circumstances please take notice that unless you for- 
bear from taking such illegal step our clients will have no other 
alternative but to take protection from a competent, Court, 


An early reply will much oblige. 
— Yours faithfully. 
(Sd) Roy Chowdhurv & Co." 


At the date of this application this letter remained un- 
answered. The applicants contend that in all the circumstances 
of the case it was clearlv incumbent upon the respondent in his 
public character to forbear from ousting the applicants in con- 
travention of the existing law of the land, that they have no 
other specific and/or adequate remedy and.that they are accord- 
_ingly entitled to a Writ of Mandamus, which would afford them 
adequate, expeditious and complete reliefs. 


, 


— - 





The respondent contests this application on several grounds. 
He contends that the application is misconceived inasmuch as it 
. seeks to enforce an alleged agreement (which is denied) to enter 
into another agreement. It is contended next that the contract, 
if any, being one for personal services, cannot be specifically 
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enforced.. It is also said:that there was no consideration: for iiè 
alleged . agreement and that the same was, in any case, void 'for 
non-compliance.with the provisions of Section 175 of the Govern- 


aie 
Carlsbad Mineral ment of India Act. It is contended further that the acts com- 
Water Manufac- plained of in the petition were purely executive or administrative, 


idc: 


H. M. Jagtiani. 


J. P. Mitter, J. 


done bonafide in the interests of the Railway Administration, 
and that most of the applicants’ depots and stalls, with reference 
to which certain acts.are required to be done by the respondents, 
are outside the State of West Bengal. It.is also contended that 
the applicants’, relief, if any, is by way of a suit in respect of 
which, notice under section 80, of the Civil Procedure Code claim- 
ing Rupees twenty, six lakhs as damages has already been served. 
It is contended, further, that the, contractors, who were appointed 
with effect , from ist. June 1950, not having been impleaded as 
respondents, this application is bad for non-joinder of parties. 
It is contended lastly that the resolution of September 15, 1938 did 
not amount to an agreement | and is not. binding ‘on. the Rail- 
way Administration. As to the merits on facts, the respondents 
case is that the services rendered by the applicants during the 
last few years have been unsatisfactory; that there, were numerous 
complaints against the applicants both from passengers and Rail- 
way servants; and that on investigation many of these complaints 
were found to havé been well-founded.. It is said that the con- 
tracts given to the other contractors from 1st June 1950 contain 
more stringent. conditions than those which governed the con- 
tract with the applicants. As to the applicants’ allegation that 
d depot rents " or license fees were accepted by the Administra- 
tion, the respondents case is that such payments were accepted 
by local officér under a ‘misapprehension and that the applicants 
have refused to take a refund of the money so paid inspite of 
being asked to do so. In paragraph 16 of the affidavit of R. K. 
Bokil, Deputy Chief Commercial Manager (goods), affirmed on 
June 6, 1950, have been set out the circumstances leading up to 
the termination of the applicants’ contract. The allegations 
made there are based upon Official records of the Administration. 
It would appear from this narrative that on November 26, 1949, 
the applicants addressed a letter to the Secretary, Railway Board, 
on the subject of certain difficulties which they experienced in 
the execution of.their contract. In this letter no mention was 
made that there had been an agreement to renew their contract, 
nor was any claim made that the applicants were entitled tq 


Pa 
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permanent renewal of their contract. The notice under section 
80 of the Code of Civil Procedure alluded: to above contains no 
reference to any alleged agreement for extension or to any alleged 
preparations undertaken on the basis of any such agreement 
The respondent's case.is that in a letter dated: May 24; 1950 
written by the applicants’ Solicitors to the Chief Commercial 
Manager, East Indian Railway, it.was alleged for the first time 
that there was subsisting agreement for renewal of the contract. 
It, is. said that the applicants had ample notice of the fact that 
their contract was hot going to be renewed and that they should 
have taken all necessary .steps.for removal of their properties. 
As to the extensions for the months of January, February, March 
and April, 1950 the respondent’s: -case -is .that the applicants 
rendered their services during. the said period ‘as licensees and 
that they are liable to be ejected from Railway premises. Both 
the respondent and the said J. M. Das by separate affidavits, say 
that the facts contained in the affidavit € of R. K. Bokil are true 
al oa 2 


. For the purpose of e of this application it is not 
necessary to refer to further facts. : The applicants’ claim to relief 
is founded upon.the allegation that the Administration ;has 
wrongfully refused to renew the contract for a fresh term without 
proper notice inspite of the subsisting- agreement for such re- 
newal. ‘Fhis case is to be found in the letter of May 34, 1950 
which their solicitors addressed to the Chief Commercial 
Manager, East Indian Railway. This case is also to be found 
in their petition, and in particular, in paragraph 19 thereof. 
The relevant allegation in the said paragraph is as follows: 


“The Company never accepted such conditional exten- 
sions as aforesaid and pointed out that its services were being 
ET continued from ist January r950 upon the.same terms and 
conditions in — of the agreement for renewal as 
aforesaid.” | nis 
It will be recalled that by a letter of April 27, 1950 the Chief 
Commercial Manager intimated to the applicants that their con- 
tract would stand terminatéd with the' expiry of the month of 
May 1950 and that they should -vacate the" premises and remove 
all their properties’ venei on the expiry of’ the month of 
May 1950. ^^ iá 
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Cryir. : ‘The question which I have to decide is whether in these 
EON circumstances the applicants are entitled to any of the reliefs 
id | claimed in this petition. Even assuming the applicants’ case to 
Carlsbad: id. Mineral be true, it is my view: that they are not entitled to a Writ of 
Water. Manufac- Mandamus-or to an order in the nature of mandamus. Mr. I. P. 
turing c itd. Mukherjee on behalf of the applicants was conscious of this diffi- 
H. M. „Ja ain culty ‘and argued that the facts stated in the petition made out a 
case of a license coupled with a grant and that the Administra- 
J. P. Mitter, J. tion was accordingly not entitled to evict the applicants. There 
i$: no referénce to this case either in the petition or im any of :the 

letters .or documents produced by either of the parties. 


ba fish 
~w t 


"The petition is entitled, inter alia, "In the matter of 
Article 226 of the Constitution of India and in the matter of 
the Specific Relief Act.” Mr. Mukherjee argued that whatever 
might have been the position as to the purpose for which an 
order in the nature of a. mandamus issued prior to the Consti- 
tution coming into force, the High Courts have now power 

. under Article 226 of the Constitution to issue to any person 

- directions, orders, or writs including writs in the nature of habeas 

corpus, mandamus etc..for any purpose and that therefore an 

order in the nature of a mandamus could issue for the reliefs 

asked for in this petition., The language of Article 226 is very 

wide, and there can be no doubt that the Article concerned 

gives the widest possible powers to the High Courts within the . 
ambit of the provision. Article 226 is as follows: 

"(r) Notwithstanding anything in article 33, every 

High-Court shall have power, throughout the territories in 

- relation to which it exercises jurisdiction, to issue to any 

' »persón -or authority, including in appropriate cases any 

‘Government, within those territories directions, orders or 

" ^ writs, including writs in. the nature of habeas corpus, manda- 

^mus;:prohibition, quo warranto and certiorari, or any of 

them, for the enforcement of any of the rights conferred by 

, Part III and for any other purpose.” 


nee ok 


em 


2 . The. two, matters «wl call for dicum are—(1) the power 
of the High. Court to issue any of the writs mentioned in the 
Article “ to any. person ” and (ii) "for any other purpose." At 
first sight it would appear that the language used in Article 236 
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imposes no limits whatsoever as.to. the category: of persons to 
whom, and the purpose for which, orders or writs, including 
writs in the nature of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari or any of them may be issued by the 
High Court. But once the origin and history of the High 
Prerogative. Writs are remembered, it is clear that the powers 
given to a High Court, under Article 226 are to be exercised in 
accordance with the principles which governed the said writs. 
The power of the High Court to issue such a writ to “any 
person " can only mean the power to issue such a writ to any 
person to whom, according to well established principles, a writ 
Jay. That a writ may issue to an appropriate person for the 
enforcement of any of thé rights conferred by Part III is clear 
enough from he language used. But the words “and for any 
other purpose" must mean “for any other purpose for which 
any of the writs mentioned would, according to well- established 
principles, issue. “ That the respondent is a person to whom a 
writ of mandamus may issue cannot be doubted. The question 
is whether a writ of mandamus could issue for the purpose 
alleged. In my view, a writ of mandamus cannot issue to compel 
a person to enforce an agreement. So far as Section 45 of the 
Specific Relief Act is concerned, the applicants have to show 
that the doing or the forbearing, which it is sought to enforce, is 
under any law for the time being in force, clearly incumbent on 
‘the respondent in his public character and that the applicants 
have no other specific and adequate legal remedy. To determine 
whether it is incumbent or not, regard must be had to the pro- 
visions of the Act under which it is said that the act ought to 
have been done or forborne. Even assuming that there was an 
agreement to renew the applicants' contract, I know of no statute 
under which it is incumbent on the respondent to do what it is 
said he must be compelled to do. No one can, suggest that in 
the circumstances of this case the applicants have no other specific 
and adequate legal remedy. Indeed, the applicants have already 
given notice under Section 80 of the Code of a propa suit for 
damages for the alleged breach. .+ A 
"noL dd 

. Having regard to Article, 226 of the Constitution, considera- 
tions which would ordinarily arise in an. application under section 
45 of the Specific Relief Act may -for the moment be ignored. 
The question then,is—Can this application. nevertheless succeed 
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if it is judged by the principles applicable to a writ of mandamus? 
The writ of mandamus was a high prerogative writ. In form it 
was a command directed to any person, corporation, 'or inferior 


Carlsbad: Mineral court of judicaturé requiring him'or them to' do some particular 
Water 'Manufac- thing therein specified ‘which appertained to his or their 'office 


trag co. Ltd. 


H. M. Tagan 


arid was'in the nature of a public duty. As is stated i in Section 
4, page’ 744 of Volume IX of Halsbury' s Laws of England 
(Hailsham Edition), the purpose of the writ was to supply defects 


J. P. Mitter, J. of Justice; and accordingly it issued to the end, that justice might 


be done; ‘in all cases "Where there was a specific legal right and 
no 'specific legal reniedy for enforcing such right. That was the 
nature of the high" prerogative writ of mandamus. It’ appears 
that the prerogative writ is no longer issued, its place being taken 
by an ‘order of mandamus.’ The conditions under which ‘the 
order is issued in England are, howeyer, the same as in the case 
‘of the prerogative: writ: See Administration of Justice (Mis- 
cellaneous Provisions) Act, 1938, Section 7. The grant óf an 
‘order or a writ of mandamus is, as a general rule, a matter for 
the discretion of the Court. It is said that it is not a writ of 
right'and that it is not issued as a matter of course. Some of the 
conditions precedent to the issue of mandamus appear to be:' ` 
oii LOUMP GR. ya a hà cs P 
(i) the applicant for'a writ of mandamus must show that 
there resides in him a legal right to the performance of 
a legal duty by the pun against Nm die mandamus 
T is sought; Ni. 


[3 


© - (ii) the Court will not interfere to enforce the law of the 
' land by thé extraordinary remedy of a writ of man- 
mus in cases where an actión at law will lie for com- 
' plete "satisfaction. ‘In order, therefore, that a 
mandamus may: issue to compel something to be 
“done, it must’ be shown’ chat the statute i imposes a legal 
|o! zm HL LU. 
Pe eie a | 
dii the writ is only — to compel the performance of 
duties of a public nature; 


-' — (ivy the: Court will, às a general rule, atid in the’ exercise 

ME. of its discretion, refuse a writ of mandamus ‘when there 

^- -is an ‘alternative specific’ remedy at-law which is not 
less convenient, beneficial and effective; l 
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^. , {v) when mandamus is refused on the ground that there is 
another special remedy, it is a remedy at law that is 
referred to. ; : 
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Judged by the above principles, the present application, im Water Manufac- 


my view, must fail. The question whether rights. under a con- 


turing Co. Ltd. 
Y 


tract can be the subject of a mandamus was considered in P. K. 4 m. Jagtiani. 


Banerjee v. L: J. Simonds, (1). Gentle J. on a review of the 


Merry 


authorities held that. à mandamus would not issue to enforce a J. P. Mitter, J. 


contract. In this connection the.learned Judge quoted the 
following observation of Patterson, J. in Ex parte Pering (2). 


“We cannot grant a mandamus to a public Board and 
and order them to carry a contract into effect." 


The learned Judge also cited Income Tax Commissioner, 
Bqmbay Presidency and. Aden v. Bombay Trust Corporation (3) 
_ in which their Lordships of the Judicial Committee observed as 

follows : — v 
T T > 

“ Before mandamus can issue to a public servant, it must 
therefore be shown that a duty towards the applicant has 
been imposed upon the public servant by a statute so that 
he can be charged thereon, and independently of any duty 
which as servant he may owe to the Crown, his principal,” 


Gentle J. proceeded: 


“ Their Lordships make no reference to a right under a 
contract being enforcible by mandamus; they clearly enunci- 
ate that the duty imposed upon a public servant, which can 
be the subject of mandamus, is a statutory duty.” 


In the case before us, the applicants cannot point to any 
such duty on the part of the respondent. What they seek to do, 
even assuming their case to be true, is to enforce the ordinary 
law of the land by the extraordinary remedy of a writ of manda- 
mus. The duty alleged on the part of the respondent cannot 
possibly be a duty of a public nature. 


0) [1947] A.LR. Calc. 307. 
(2) (1836) 4 Ad. and El. 949 (950). 
(3) (1936) L.R. 63 LA. 408. 
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` -FAs the applicants have given notice under Section 80 of the 
Code ‘of a proposed Suit against the Union of India, I do not 
propose to discuss the merits of their case on the facts, lest either 


Carlsbad Mineral'party might be prejudiced. In resisting this application many 
Water Manufac: matters have been raised by the respondent, but having. regard 


turing Co. Ltd. 
Wo 
H. M. Jagtiani. 


J. P. Mitter, J. 


to my view that a mandamus does.not lie to enforce a contract, 
it isnot necessary to decide these issues. An order in the nature 
of a mandamus is in the discretion of the Court. In this case the 
factum of an agreement, which is the foundation of the appli- 
cation, is in dispute, and I cannot in all the circumstances of this 
case, use my discretion in the applicants’ favour. In my view, 
the applicants have failed to make out any case for the grant to 
them of-any of the reliefs asked for. QA. 4 ; 


— 
- 


In the result, this application is dismissed with costs. 


. ‘Messrs. Roy Chowdhury & Co.: Solicitors for Applicants) : 
f bas dia i : j ` ‘ i ES a 
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Application dismissed, 
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Before Mr. Justice R. P. Mookerjee and 
Mr. Justice K. C. Chunder, 


MAHARAJADHIRAJ UDOY CHAND 
MAHATAB BAHADUR 


, U. 


at 


SAROJINI DEBI AND ON HER DEATH HER HEIRS AND LEGAL. 
REPRESENTATIVES SUDHIR RANJAN SEN AND OTHERS.* 


Bengal Tenancy Act (VIII B.C. of 1885), rent due under—Falls due according 
to Kists—Land Revenue Sales Act (XI of 1859), Section 7—Object of the 
notice—B. T. Act, not the entire law relating to landlord and tenant— 
Not pari materia for construing special provisions in Special Acts—B. T. 
Act, Section 72, not attracted in respect of a sale under Act XI of 1859. 


The rent due under the B. T. Act falls due according to the Kists or 
instalments and not from day to day. i 


Section 7 of Land Revenue Sales Act provides that notices are required 
to be served “ forbidding the rvots and undertenants to pay to the defaulting 
proprietor any rent which has fallen due after the dav fixed for the last day 
of payment, on pain of not being entitled to credit in their accounts with 
the purchaser for any sum so paid." One of the objects of this notice is to 
prevent the ryots from paying to the defaulter any rent which may fall due 
after the day fixed for the last day of payment. 


X 


A notice which is issued under Section 7 of Act XI of 1859 when an 
estate is notified for sale i« sufficient to put the tenants on their guard from 
making anv payment to the defaulting proprietor any rent which falls due 
after the last day of payment. 


The Bengal Tenancy Act does not purport to give ‘an exhaustive 
enumeration of all the incidents of tenancy but amends and consolidates only 
certain enactments and not the entire law relating to landlord and tenants. 


* Appeal from Appellate Decree No. 1001 of 1046 against the decree of 
N. Ray Chaudhury, Esq., District Judge of Zillah Hooghly, in Rent Appeal 
No. 54 of 1945. dated the “th of December, 1945, modifying the decree of 
E. Rahman, Esq., Subordinate Judge, snd Court, Hooghly, dated the 38th 
pf August, 1944. 
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The said Act is not pari matria and caniiot be referred to for construing . 
the special provisions in the Special Acts. : 


The Bengal Tenancy Act does not supersede either the procedure pro- 
vided in or the substantive rights created by Act XI of 1859. 


Section 72.0f the Bengal A Act is not attracted: in respect of a 
sale under Act XI of 1859. & à E E 


Cases followed and referred to: —— 


Satyendra v. Nilkantha (1): Sree Sree Radhagobinda Deb Thakur v. 
Girija Prasanna Mukherji (2); Mahomed Aga v. Jadu. Nandan Jha (8);- Chan- 
drabinode v. Alabux (4; Turner Morrison & Co. y. Monmohan Chowdhury 
(5); Sarat’ Chandra v. Asiman Bibi (6). i 


, „Appeal by the Defendant Io 1. TET , 


‘Suit for patni rent for the last quarter òf 1347, the first 
quarter of 1348 and the second and the third quarters of 1349 
B Ss 


The material facts will appear from the judgment. 


Mr. ARNa Ud for the Buena r- 
as dines Ds Sen, benda Chandra Sen and 
Sachindra Chandra Das Gupta for the Respondents. 


~ Mr. Bireswar Chatterjee for the minor Respondent represent- 
ed by the Deputy Registrar. 


The judgments of the Court were as follows: — 
7 » "M 7 ^ R 


4o 


R. P. Mookerjee, J.:—Separate accounts were régistered 
under the Hooghly Collectorate in respect of Touzi No. 40. 
Separate accounts Nos. 40/2 and 40/8 were sold on the 25th June 
1941 for arrears of revenue. and were purchased by the plaintiff 
Sarojini Debi. Each of these two separate P pun comprised a 
(1) (1893) I.L R. 21 Calc. 383. 

~ (2) (1981) LL R. 59 Calc. 186. . , 
(9. (905) 2 C.L.J..335. — ; : 
. (9 , (1929) LLR. 48 Calc, 184. DE pus 
(5). (1981) L-R..58 LA. 440; 36 C.W.N. 29, AN OS ete 
(6) (1904) L.L.R. $1 Calc. 725. b ox Bee me» 


m LA à t 
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47 anna share of the Touzi. Under this Touzi defendant No. 1 
Maharaja of Burdwan who is the appellant in this'appeal holds 
a patni at an annual rent of Rs. 3,000/-, in his capacity as Trustee 
executor of the estate of late Bholanath Singh Roy. After the 
purchase in the revenue sale as aforesaid Sarojini Debi sued the 
Maharaja in respect of Patni rent for the last quarter of 1347, the 
first quarter of 1348 and the second and the third quarters of 
1349 B.S. in her 14 annas share, impleading the proprietors of 
the remaining two. annas share as proforma defendants Nos. 2 to 
4. During the pendency of this suit, and at the instance of the 
original proprietors of that separate account the sale of the 
separate account Nos. 40/3 was set aside on the 12th May, 1943. 
After the sale had been set aside the original proprietors of that 
separate account were impleaded as defendants and were on the 
prayer of the latter joined as co-plaintifis in the pending suit. 
They claimed arrears of patni rent in their 7 annas share for the 
second and the third quarters of' 1349 BS. The defendant 
Maharaja had paid the rent due for the last’ quarter of 1347 and 
the first quarter of 1348:B.S. to the former proprietors of the 
two’ separate accounts. He admitted liability to Sarojini Debi 
the original. plaintiff, for the arrears for the second’and third 
quarters: of 1349 B.S. although the sale for arrears of revenue 
was held on the 25th of. June 1941, the sale had taken effect as 
from the 28th of. March 1941-viz. the day after the latest day 
of payment of the kist which was in arrears. The Maharaja 
defendant No. 1 received notice of the sale on the gist September 
1941, i.e. after the rent for the last quarter of 1347 B.S. and the 
first quarter, of 1348 B.S. had been paid to the original proprietors 
of the separate accounts. The Maharaja claimed protection 
under section 73 of the Bengal Tenancy Act and maintained 
that he was not liable to the co-plaintiffs in respect of the kists 
which had already been paid to the original proprietors before 
the receipt. of the notice of the auction purchase by him. 


The learned Subordinate Judge accepted the defence and 
passed a decree in favour of the original plaintiff Sarojini in 
respect of half of her claim for the rent for the cone: and the 


wat 


third quarters of- 1349" ‘B. S.- es 


On appeal by the plaintiff Sarojini against the dismissal of 
her claim for the last quarter of 1347 and: the first quarter of 
1348 B.S. the learned District Judge held.that section: 72 of the 
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Bengal Tenancy Act was not attracted in respect of a sale held 
under Act XI of 1859. 


The present appeal is on behalf of the Maharaja defendant 
No. 1 and the only point raised is whether section 72 of the 
Bengal Tenancy Act is attracted in respect of a sale under Act XI 
of 1859. 


Section 72 of the Bengal ‘Tenancy Act provides. 


“A tenant shall not, when his landlord's interest is trans- 
ferred, be liable to the transferee for rent which became due 
after the transfer and was paid to the landlord whose interest 
was so transferred, unless the transferee has before the payment 
given notice of the transfer to the tenant." The provisions as 
contained in this section are slightly different from the law as 
under the Transfer of Property Act. The rent due under the 
B. T. Act falls due according to the kists or instalments and not 
from day to day [Satyendra v. Nilkanta (1)]. 


If section 72 is attracted in the case of revenue sales the 
defendant No. 1 is entitled to the relief claimed. Under section 
7 of the Land Revenue Sales Act XI of 1859 notices are required 
to be served “ forbidding the ryots and under tenants to pay to 
the defaulting proprietor any rent which has fallen due after the 
day fixed for the last day of payment, on pain of not being en- 
titled to credit in their accounts with the purchaser for any 
sums so paid.” One of the objects of this notice is to prevent 
the ryots from paying to the defaulter any rent which may ‘fall 
due after the day fixed for the last day of payment [Sree Sree 
Radhagobinda Deb Thakur v. Girija Prasanna Mukherjee (3) 
and Mahomed Aga and another v. Jadu Nandan Jha and others 


(3)]- 


Under section 38 of the Land Revenue Sales Act immedi- 
ately upon a sale becoming final and conclusive a certificate of 
title is to be given to the purchaser in the form prescribed in 
Schedule A of the Act. The certificate as required under 
schedule À is in the following terms: i 


“I certify that A.B. has purchased under Act XI of 1859 the 
Mahal (or share of a Mahal) specified below, standing in the 


(1) (1898) I-L.R. 21 Calc. 38$. 
(2) (1931) LL.R. 59 Calc. 186. 


(8) (905) 2 C.L.]. $25. 


Vou. $74) HiGH COURT. 

Touzi of district—and that his purchase took. effect on the day 
of . . . (being the day after that fixed for the last day of 
payment)." 


If the provisions contained in section 7 be taken along with 
section 38 and schedule A of the Act it is clear that the Revenuc 
Sale purchaser gets title to the Mahal with effect from the day 
following the last day of payment and if payment is made by the 
ryot or under ryot to the defaulting proprietor before the last day 
for payment, such payment will enure to the benefit of the ryot 
If any payment be made subsequent to the said last day of pay- 
ment the ryot is not entitled to claim any benefit in respect of 
such payment from the purchaser at the Revenue Sale. ‘There is 
no question here of any notice subsequent to the Revenue Sale 
being served on the ryot as required under section 73 of the 
Bengal ‘Tenancy Act. A notice which is issued under section 7 
of Act XI of 1859 when an estate is notified for sale is sufficient 
to put the tenants on their guard from making any payment to 
the defaulting proprietor any rent which falls due after the last 
day of payment. 


Reference may in this connection be also made to section 30 
of the Land Revenue Sales Act which provides that the party 
certified as a proprietor of an estate by purchase under this Act 
shall be answerable for all instalments of the Government 
Revenue which may fall due after the latest day of payment. 


It is also contended before us that Act XI of 1859 is con- 
trolled by the provisions contained in the Bengal Tenancy Act 
(VIII of 1885) which was passed subsequently and the provisions 
contained in section 72 of the latter Act should be taken to have 
repealed by implication certain provisions of Act XI of 1859. 


The Bengal Tenancy Act does not purport to give an 
exhaustive enumeration of all the incidents of tenancy but 
amends and consolidates only certain enactments and not the 
entire law relating to landlord and tenants [Chandrabinode v. 
Alabux (1) Further the Bengal Tenancy Act is not pari materia 
and cannot be referred to for construing the special provisions 
in the Special Acts. [Turner Morrison & Co. v. Monmohan 
Chowdhury, (3). Both as regards the procedure to be followed 

(1) (1920) L.L.R. 48 Calc. 184. 

(3) (1931) L.R. 58 LA. 440; 36 C.W.N. ag. 
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for the realisation of Government Revenue as also as to the rights 
given to the purchaser under Act XI of 1859 the provisions are 
materially different from those contained in the Bengal Tenancy 
Act. 


. Section 195 of the Bengal. Tenancy Act, further saves any 
other special or local law not repealed either expressly - or by 
necessary implication by this Act. The provision contained in 
the earlier Act of 1859 affirms the rights of the auction purchaser 
and declares the rights of the purchaser. The provision con- 
tained in section 72 of the Bengal. Tenancy Act merely negatives 
the responsibility of the tenant to the extent as provided in that 
section. If the contention is to be accepted that section 72 of the 
Bengal Tenancy Act has by necessary implications repealed ; ‘cer- 
tain provisions of Act XI of 1859 we would be landed in an 
impossible position. It is not possible to introduce the pro- 
visions contained in section 72 of the Bengal Tenancy Act in the 
body, of Act XI of 1859 merely so far as limiting the liability. of 
the tenant to the date of transfer of the interest of the proprietor 
without affecting the entire scheme of the earlier Act. ` It has 
not and cannot be contended that the Bengal Tenancy Act 
supersedes ‘either the procedure provided in or the substantive 
rifihts created i Act XI of 1559. 


- So far a as Act XI of 1859 is silent the provisions of the Bengal 
deno, Act may be introduced for interpreting the rights of the 
parties. In Sarat Chandra v. Asiman Bibi, (1) it was held 
that in determining who are to be deemed to bé protected 
as holders of occupancy ryots reference may be made to section 30 
of the Bengal Tenancy Act, as being the “ laws for the time being 
in forcé” and relief granted accordingly. 


This contention cannot therefore be accepted. 


| This appeal is dismissed with costs and the judgement ed 
decree of the court of appeal below are affirmed. 
K. C. Chunder, J. i—I agree. l 


TES me . Appeal dismissed. 
(1) (1904) LL.R. gi Cale; yeg. 7070 te 07000 07070 008 V 
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nee Sir Arthur Trevor Harries, Kt., Chief Justice and l 
`~ Mr. Justice S. N. Banerjee. 


DEVJI SHIVJI E 
Oc - > U. dés i 6 mat 
` > , - : June, 39 
Vers) ^ SANTESARUP CHATURVEDI. 


Limitation Act (IX of 1908) Article 164—Setiing aside an exparte decree— 
Givil Procedure Code (Act V of 1908), Order 9 rule 13, if applicable on 
the original side of, the High Court. 


The question involved in this appeal was whether the period of limita- 
tion prescribed by article 164 of the Limitation Act can be applied to an 
application made on the original side of this Court for setting aside an 
exparte decree, > 


Held—That Order 9 Rule 13 of the Civil Procedure Code was intended 
to apply and it does apply to the original side of this Court and it is’ no 
answer to say that it should be held not applicable because the procedure of 
this Court makes it difficult to apply the Rule. 


f 


S. N. Banerjee v. H. S. Suhrawardy (1) dissented fiom 


Surendra Nath Roy v. Hrishikesh Saha (2) followed. 
Appeal by the Judgment debtor. ; DE 


Application to set aside an exparte decree made against the 
appellant, 


t 


The- material facts wil p dom the judgment. 
- Mr. A. N. Roy for the Aerie 


Mr. H. Rahaman for the Respondent. 


* Appeal from Original Order No. 71 of 1950 against the order of S. B. 
Sinha, / J. refusing to set aside an exparte decree. made against the 


Appellant. 


w (1927) 32 C.W.N. 10. 
(2) (1941) 46 C.W.N. 280. 
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The judgment of the Court was as follows: — 





Harries, C.J. :—This is an appeal from an order of Sinha J. 
refusing to set aside an exparte decree made against the 
appellant. 28 


It was admitted before Sinha J. that the defendant was 
served with a summons. It appears that the defendant wrote 
letters to the Registrar of this Court saying that he was ill, but 
the learned Registrar of this Court made it clear that he could 
not interfere and that the appellant would have to take proper 
steps in the case. The appellant never entered appearance and 
in due course the case came into the undefended list and a decree 
was made in favour of the plaintiff. The date of the decree is 
November 28, 1949. l 


The period of limitation for applications to set aside an 
exparte decree is thirty days from the date of the decree or, 
where no summons was duly served, thirty days from the date 
when the applicant had knowledge of the decree, the period of 
limitation being provided by Article 164 of the Indian Limita- 
tion Act. The appellant having admitted that he was duly 
served with a summons the period of limitation applicable in 
this case is thirty days from the date of the decree. An appli- 
cation, however, to set aside this exparte decree was not made 
until February 21, 1950 and was therefore over fifty days late. 
No application was made to this Court to condone the delay and 
to extend the time for making the application under section 5 
of the Limitation Act. 


The application came in due course before Sinha J. and the 
only point that appears to have been taken before Sinha J. was 
that this period of limitation prescribed by Article 164 did not 
apply to applications made on the Original Side to set aside 
exparte decrees. 


Reliance was placed by the appellant upon a decision of this 
Court in S. N. Banerjee v. Huseyn Shahied Suhrawardy (1). In 
that case it was held that Or. 9, r. 13 of the Code of Civil Pro- 
cedure is directed in terms to a practice different from that which 


(1) (1927) 32 C.W.N. 10, 
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obtains on the Original Side of the High Court. It refers to 
cases in Moffusil Courts‘ where the procedure as to appearance is 
different and although it has been the practice on the Original 
Side to follow the analogy of that rule on general principles of 
, justice, the High Court on the Original Side cannot be tied 
down to its exact words on the footing that they are directly 
applicable and exhustive and has unfettered discretion to restore 
suits on proper terms independently and in spite of Or. 9, r. 13. 


I find it rather difficult to appreciate why Or. 9 r. 13 of the 
Code of Civil Procedure which is part of the statutory law of 
the land is not applicable to proceedings in the High Court on 
its Original Side, because the procedure on that side of the High 
Court is different from the procedure in Mufussil Courts. If 
the procedure followed on the Original Side of this Court makes 
it dificult to apply the general law of the land that is no reason 
for holding that the general law of the land does not apply to this 
High Court. 


Order 49 r 3 of the Code of Civil Procedure expressly pro- 
vides that certain rules shall not apply to any Chartered High 
Court in the exercise of its Ordinary or Extraordinary Original 
Civil Jurisdiction. But it is to be observed that none of the 
rules in Or. q are stated to be inapplicable to Chartered High 
Courts exercising Ordinary Jurisdiction. It appears to me there- 
fore that Or. 9 r. 13 was intended to apply and does apply to the 
Original Side of this High Court and it is no answer to sav that it 
should be held not applicable because the procedure of this Court 
makes it difficult to apply the rule. 

The matter however does not rest there because there is an 
express decision of a Bench of this Court that Or. 9 r. 13 does 
govern applications for setting aside exparte decrees on the 
Original Side and that the period of limitation is that prescribed 
by Article 164 of the Limitation Act. The Bench decision to 
which I have already made reference was considered in Surendra 
Nath Roy v. Hrishikesh Saha (1). But the Bench held that there 
was no reason why the matter should not be governed by Article 
164 of the Limitation Act which provided that an application 
for an order to set aside a decree passed exparte should be made 


(1) (1941) 46 C.W.N, 280, 
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not later than thirty days from the date of the decree. The 
Court was not prepared to come to the conclusion tbat such an 
application on the Original Side was not made under Or. 9 r. 13 
of the Code of Civil Procedure, but was made under some pro- 
vision not contained in the Code of Civil Procedure and therefore 
the Limitation Act would not be applicable. 


I may add that the Bench case which held that applications 
for setting aside exparte decrees made on the Original Side were 
not made under the provisions of Or. 9 r. 13 has been constantly 
dissented from and that the view of this court for a period of time 
has been the view expressed in the later Bench decision. Sinha 
J. was of opinion that he was bound by this later Bench decision 
and therefore held that the period of limitation was thirty days 
from the decree. He held accordingly that the application was 
out of time. 


Mr. Roy who has appeared on behalf of the appellant has 
contended that there was in this case sufficient cause for extend- 
ing the time for making this application. The appellant how- 
ever is.in this difficulty that he filed no application under section 
5 of the Limitation Act for extension of time and produced no 
evidence before the learned Judge which would justify an ex- 
tension of time. Indeed it is conceded that the learned Judge 
was not asked to extend the time'on any ground whatsoever. 
The whole case before the learned Judge was confined to the 
one point as to whether Article 164 of the Limitation Act applied 
to applications made for setting aside decrees on the Original 
Side of this Court. Reliance was placed on the view of Rankin, 
C.J. that Or. 9 x. 13 of the Code of Civil Procedure had no appli- 
cation to such applications and therefore Article 164 would not 
apply. ‘The learned Judge was never asked to consider whether 
or not there were grounds upon which he could extend the time. 


Although no application under section 5 of the Limitation 
Act was made in the court below and although no evidence was 
called to support such an application, Mr. Roy has asked us 
to hold that this is a case in which time should have been 
extended. 


If we extended the time under section 5 of the Limitation 


Act we would in effect be rendering nugatory the precise terms 


of Article 164 of the Limitation Act. That provides that time 
will only begin to run from knowledge of the decree when a 
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summons has not been served. When a summons has been duly 
served time begins to run from the date of the decree. 


However it appears to us that there are really no grounds 
whatsover for extending Lime even if an application had been 
made under section 5 of the Limitation Act. The appellant in 
his petition suggested that he was oldish and suffered from high 
blood pressure and asthma. The appellant has been sitting in 
Court: and was poirted out to us. , He cannot be described as 
a very old man and he does not seem to be a man who is wholly 
unfit to attend to his business. 


What is stated in the petition is that the appellant had no 
knowledge of this decree until February 14, 1950. However that 
statement is not true because a letter was exhibited for some 
reason or other which is printed at page 17 of the paper book. It 
is clear from the terms of that letter that the appellant was in- 
formed by Messrs. Place, Siddons & Gough, Stockbrokers of this 
city, by a letter of January 14, 1950 that a decree had been 
passed against him Further it is clear that the appellant 
received that letter and acknowledged it on January 17, 1950. 
Therefore his statement that he knew nothing about this decree 
until February 14, is false. If he knew of this decree as he must 
have known on January 16, even then time had expired. In 
such a case we should have expected the application to set aside 
the decree to have been made with the utmost despatch. But 
it was not made until more than thirty days had elapsed from the 
date of the knowledge of the decree. It seems to me that the 
appellant: was dilatory and there appears to be no grounds at all 
upon which we could condone the delay. It seems from the 
letter of Messrs. Place, Siddons & Gough that some negotiations 
for settlement were proceeding and it may well be that no appli- 
cation was made to set aside the decree until those negotiations 
broke down. In any event I find it impossible to interfere with 
the order of Sinha J. in these circumstances. 

In the result therefore this appeal fails and I would dismiss 


it with costs. The order staying execution is discharged and the 
respondent is entitled to the costs of that application. | 


S. N. Banerjee, J. :—I agree. 
Mr. C. C. Bose: Solicitor for the Appellant. 


Messrs. S. S. Banerjee & Co.: Solicitors for the Respondent 


S. K.R.C. Appeal dismissed. 
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Before Sir Arthur Trevor Harries, Kt., Chief Justice and 
Mr. Justice S. N. Banerjee. 


SATYENDRA CHANDRA SEN AND OTHERS 
v. 


S. B. TRADING CO. LTD.* 


West Bengal Premises Rent Control (Temporary Provisions) Amendment 


Act, 1950, (LXII of r950) Section 6—Whether the word “ may” 
Should be read as `“ shall * in the Section—Court's power under the Sec: 
tron ts discretionery. 


It is to be noted that in Section 18(5) of the West Bengal Premises Rent. 
Control (Tempoiary Provisions) Act, 1950 the word is ''shall". But in 
the Section 6 of the Amendment Act the word is “‘ may ". The legislature 
bad made a difference in the two Sections and there is no doubt tbat by 
using the word '' may " it has conferred a discretion on the Court in the 


matter of rescinding or varying the decree. 


Being a matter of discretion the Court will take into consideration all 
the facts and circumstances of the case, before it makes an order under 
Section 6 of the Amendment Act. The Court should not make an orde” 
unless it is just and equitable to do so. 


Application by the Defendants. 


Suit for ejectment, arrears of rent and mesne profits. 

The material facts will appear from the judgment. 

Mr. Ajit Dutt with Mr. Satya Priya Ghose for the Applicants. 

Mr. A. K. Sen with Mr. S. Roy for the Respondents. 

The following jüdgments were delivered— 

8. N. Banerjee, J. :— This is an application by the tenants 
claiming relief under section 6 of the West Bengal Premises Rent 


Control (Temporary Provisions) Amendment Act, 1950. ‘That 
section is as follows: — 





*In the matter of an application re: Original Civil Suit No. 2218 of 
1949. 


E 
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“ Power of Court to rescined or vary decrees and orders 
in certain cases— Where at any time between the commence- 
ment of the said Act and of this Act, an order or decree for 


the recovery of possession of any premises has been made or ` 


passed by any Court but possession of such premises has not 
been recovered in execution of such order or decree and the 
Court is of opinion that the order or decree would not have 
been made or passed if this Act had been in force when the 
order or decree was made or passed, the Court may, on 
application by the tenant within sixty days of the commence- 
ment of this Act rescind or vary the order or.decree on such 
terms and conditions as it deems necessary for the purpose of 
giving effect to the provisions of section 18 of the said Act as 
amended by this Act." 


The "said Act" in the section is the West Bengal Premises 
Rent Control Act, 1950. 


The facts of this case appear from the judgment of P. B. 
Mukharji J. in S. B. Trading Co., Ltd. v. Satyendra Chandra 
Sen (1). The plaintiff filed the suit for ejectment, arrears of rent 
and mesne profits. His allegation in the plaint was that the de- 
fendants (tenants) had failed to pay or deposit in accordance 
with the provisions of the Act of 1948 rent payable by them in 
respect of the premises in question which had accrued due after 
the commencement of the Act of 1948 and as such their interest 
in the premises was ipso facto determined and they should no 
longer be deemed to be tenants. According to the plaintiff the 
defendants were trespassers and liable to be ejected forthwith. 


The defendants filed their written statement in which they 
denied that they had made any default in payment of rent 
which resulted in the determination of their interest in the 
premises But ultimately they abandoned this defence and the 
only relief they claimed was under section 18(5) of the Act of 
1950. The defendants expressly agreed that if their claim under 
that section failed, they would have no other defence to the 
suit and the judgment must go against them as a matter of 
course. 


It will be convenient to set out here section 18(5) of the Act 
of 1950. It runs as follows: — 
(1) (1950) 86 C.L.T. 46. 
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“If at the date when this Act comes into force, a suit 
for ejectment of a tenant is pending whether in trial court 
or first or second appeal in which no decree for ejectment 
would be passed except on the ground of default in payment 
of arrears of rent under the provisions of the West Bengal 
Premises Rent Control (Temporary Provisions) Act, 1948, 
the court shall exercise the powers of granting relief against 
ejectment given by section 14 of this Act following the pro- 
visions arid procedure of that section, as far as may be 
necessary, and for the said purpose shall make such order 
for amendment of pleadings, production of evidence, re- 
mand, payment of costs as may be necessary or just." 


When the suit came up for hearing before P. B. Mukherji, J. 
he having regard to the views he expressed on section 18(5) in 
another case, held that the defendants were not tenants within 
the meaning of section 18(5) and as such were not entitled to the 
benefit of that section. But another learned Judge of this Court 
in construing section 18(1) of the Act of 1950 had taken a view 
which was in conflict with the view expressed by P. B. Mukherji, 
] Having regard to this conflict of opinion, Mukherji J. 
thought that the matter being of public importance should be 
heard by a Bench of this Court and accordingly this case was 
referred under Ch. 5 r. 3 Original Side Rules to my lord, 
the Chief Justice for constituting a Bench. A Bench was consti- 
tuted and the case was heard and I delivered judgment in the 
suit S. B. Trading Co., Ltd. v. Satyendra Chandra Sen (1). We 
took the same view as was taken by P. B. Mukherji, J. and held 
that the defendants were not tenants within the meaning of 
section 18(5) and were not entitled to the benefit of the section. 
The net result of all'this was that a decree was passed against the 
tenants on June 30, 1950. The tenants made an application to 
this court for leave to appeal to the Supreme Court of India from 
the decree and asked for stay of execution in the meantime. 


This application was heard by the Chief Justice and J. P. 
Mitter on July so, 1950. By an order made on that date, leave 
to appeal was granted. Execution of the decree was stayed, the 
tenants (through their counsel) undertaking ‘to vacate the 
premises within fourteen days from the date of the appeal to the 
Supreme Court being dismissed by that Court, or being aban- 
doned or not being prosecuted by the appellants’. The wording 

() (1950) 86 C.L.J. 46 (61). 
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of the undertaking is not very happy, but theré is no doubt in 
our mind, that the undertaking meant at least that if the tenants 
abandoned the appeal, they would vacate the premises within 
fourteen days thereafter. In this case there is no dispute that 
by December 18, 1950, the tenants abandoned the appeal and 
they have not vacated the premises. In the meantime, namely 
on November 30, 1950, the amending Act was passed from which 
I have already set out section 6'in an earlier part of this judg- 
ment. 


The question arises as to whether the tenants are entitled to 
. the benefit of section 6. We do not express any opinion as to 
when and under what conditions a tenant is entitled to the 
benefit under section 6. The only question we have considered 
in this application is whether in the circumstances of this case 
the tenants are entitled to the benefit, having regard to the under- 
taking they gave. | 


Mr. Ajit Dutt on behalf of the tenants has argued that they 
are entitled to the benefit in spite of the undertaking. He says 
that the statute has given to the tenants the benefit and they 
can claim it. He further said that the word “may” in the 
section should be read as “shall.” On this point I set out an 
observation of Lord Reading from Taylor v. Fatres (1). In that 
case his- Lordship was construing an analogous section (section 5 
sub-section 3) which was enacted in the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920. Section 5 sub-section 
3 of that Act read as follows: — 


“ Where any order or judgment has been made or given 
before the" passing of this Act, but not executed, and, in the 
opinion of the Court, the order or judgment would not have 
been made or given if this Act had been in force at the time 
when such order or judgment was made or given, the court 

. may, on application by the tenant, rescind or vary such 
order or judgment in such manner as the court may think 
fit for the purpose of giving effect to this Act." 


In construing the word “may.” his Lordship observed as 
follows: — 


(1) (1920) 124 Law Times 732. 
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“The question is, whether the power given to the County 
Court Judges by section 5 sub-section 3 of the Increase of Rent 
and Mortgage Interest (Restriction) Act 1920 is to be exercised 
as if the application which had been dealt with in May had been 
dealt with under the Act which came into force on the 2nd 
July. The question is whether parliament merely intended to . 
give the County Court Judges a rigid power which he must 
exercise, if he is satisfied that the order would not have been 
made; or whether parliament intended to give him a discretion— 
the Judge being otherwise functus officio——to reopen the matter, 
if in the particular circumstances he thought fit to do so. ‘That 
is the difference between the power to apply an Act of Parliament 
and an obligation to do so stated quite briefly, the real point that 
we have to decide is whether the word “ may” in the sub-section 
must be read as “shall ”. Our attention has been called to a series 
of authorities on that question, but they do not really assist. 
because in every statute containing the word “may” in such a 
connection, the court must consider the general object and the 
subject-matter of the Act of parliament and the surrounding 
circumstances. “May” primarily means “may” although in 
some cases where parliament has used it the courts have inter- 
preted it to mean “shall.” 


On looking at section 5, sub-section 3, and the general 
scheme of this legislation, I have come to the conclusion that in 
this case the word “may” means “may” and not “ shall,” and 
that the sub-section gives the County Court Judge a discretion 
with regard to the question of applying or not applying the pro- 
visions of the new Act." 


A similar view was taken in this court in the case of 
Manindra Nath Banerjee v. A. K. Fazlul Huq (1) where the 
word “may” occurring in section gB (3) of the Calcutta 
House Rent Control Order, 1943. was similarly construed. 
It may also be noted that in section 18(5) of the Act of 1950, 
the word is “shall.” The court shall exercise the powers of 
granting relief. But in the section of the amending Act the 
word is may. The court . . . . . . may rescind or vary 
the decree. The legislature has made a difference in the two 
sections and I have no doubt that by using the word “ may" it 


G) (1946) 51 C W.N. 148. 
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has conferred a discretion on the court in the matter rescinding 
or varying the decree. It never made it obligatory on the court 
to grant relief as has been contended for by Mr. Dutt. 


Therefore, we cannot: accept Mr. Dutt’s contention that the 
word "may" in the section should be read as "shall" The 
word “may” means “may” and the court may or may not vary 
or rescind the decree as the circumstances may require. Being 
then a matter of discretion, the court will take into consideration 
all the facts and circumstances of the case before it makes an 
order under sub-section (6). The court should not make an 
order unless it is just and equitable to do so. Take the follow- 
ing illustration. A landlord gets an ejectment decree against a 
tenant and also an order directing the Sheriff to give 
possession, the Sheriff goes to the premises to give possession 
when the tenant implores the landlord to stay his hands saying 
that the tenant's son is so seriously ill that his removal from the 
premises at that moment might cost his life. In these circum- 
stances, the landlord stays his hands and asks the Sheriff to give a 
fortnight's time to the tenant to vacate. Accordingly the time is 
given. In the meantime the Act is passed. The son gets well. 
Will the court permit the tenant to take shelter under sub-section 
(6)? It is clear that but for the clemencv of the landlord. he would 
have got possession and the remedy which the tenant now claims 
would not have been available to him. I do not think in a case 
like this it would be just and equitable to make an order in 
favour of the tenant. The court should be just to the tenant. 
The court should be just to the landlord. If in a case like this. 
the Court cannot make an order giving relief to the tenant I do 
not see how in the case under consideration the court can make 
an order. 


In this case the landlord after getting the decree was very 
anxious to get possession. The tenants after applying for leave 
to appeal to the Supreme Court asked for stay of execution. 
That application was strenuously resisted hv the landlord. Mr. 
Asoke Sen appearing on behalf of the landlord was prepared to 
give an undertaking to court that if the decree was set aside in 
appeal, the landlord would restore to the tenant possession of 
the premises in question without any application being made by 
the tenants under section 144 of the Code of Civil Procedure. 
It was quite clear that the landlord was very anxious to get 
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possession if the undertaking by the tenants had not been given, 
there would have been no stay. No ground was made out for 
stay. Ordinarily therefore the landlord would have got posses- 
sion by the time the new Act came into force. 


Having gained a benefit by giving the undertaking, can the 
tenants now turn round and say that since in the meantime the 
amending Act has been passed they are entitled to take 
advantage of that Act? It seems to us that it would be very 
Inequitable to allow the tenants to take advantage of such a 
situation for by giving the undertaking the tenants raised an 
expectation in the mind of the landlord that in any of the events, 
namely the appeal being dismissed by the Supreme Court or by 
the tenants not prosecuting or abandoning the appeal they would 
give up possession within fourteen days from the order. That 
being the assurance given by the tenants we do not think we 
should exercise a discretion in their favour. The expectation 
raised in the minds of the landlords must be fulfilled. 


I have already held that section 6 confers a discretion on 
the Court and in exercising the discretion the Court must see 
that no injustice is done. Here to allow the tenants to take 
advantage of the situation would be to do a great injustice to the 
landlord, and ordinarily we should not allow the tenants to take 
the benefit under the section after having given that undertak- 
ing. It is not necessary for us to say what the position would 
have been if the appeal had been continued in the Supreme 
Court. All that we have considered in this application is 
whether the tenants after giving the undertaking can go back 
on it and ask for the benefit Our answer must be in the 
negative. 


We would therefore dismiss the application with costs. The 
respondents are entitled to the costs of this application and the 
costs of and incidental to the application for leave to appeal to 
the Supmere Court which resulted in the order of July 20, 1950. 


I agree. | 
Mr. B. C. Chakravorty: Solicitor for the Applicants. 


Messrs. N. C. Boral and Pyne: Solicitors for the Respon- 
dents. 


Harries, C.J.: 





B.K.R.C: i Application dismissed. 
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Before Mr. Justice R. P. Mookerjee and Mr. Justice S. C. Lahiri. 


THAKURDAS PUSHPRAJ Cvm. 
January, rr. 


DWARKA PRASAD BAZAR AND ANOTHER.* 


Presidency Small Cause Courts Act (XV of 1882), Ch. VII, Sections gx to 43, 
proceedings under.—Nature of jurisdiction of the Presidency Small Cause 
Court—Decision of such court under section 43—Not conclusive—May be 
challenged under sections 46, 47 or 49 of the Act—Section 19—Presidency 
Small Cause Court not entitled to try any suit for recovery of possession— 
Presidency Small Cause Court not entitled to entertan an application 
under section 11(3) of Act XXXVIII W. B. of 1948—Only remedy of the 
sub-tenant —To institute a regular suit for that purpose. 


The jurisdiction of the Presidency Small Cause Court with regard to 
proceedings under sections 41 to 43 (Ch. Vii of the Presidency Small Cause 
Courts Áct) is of a summary character. Any decision given by the Presidency 
Small Cause Court, under section 43 is not conclusive and may be challenged 
under the provisions of sections 46, 47 or 49 of the Act. 


By virtue of section 19 of the Presidency Small Cause Courts Act, the 
Presidency Small Cause Court is not entitled to determine any question of 
right to or interest in immovable property. 


In view of the summary character of the jurisdiction of the Presidency 
Small Cause Court in proceedings under Ch. VII of the Act, the said court 
wil have no jurisdiction to entertain an application under section 11(g) ot 
the West Bengal Premises Rent Control (Temporary Provisions) Act, 1948. 

There is nothing in the West Bengal Premises Rent Control (Temporary 
Provisions) Act to show that the right created in favour of a sub-tenant by 
section 11(8) can be enforced by way of an application in a proceeding for 
possession instituted by the landlord against his tenant and in the absence 
of any such provision the only remedy of the sub-tenant is to enforce his 


right by a regular suit instituted for that purpose. 
Application under section 115 C. P. Code by the Sub-tenant. 


* Civil Revision Case No. 236 of 1949 against an order of the Presidency 
Small Cause Court Judge dated 18-12-48 refusing to entertain an application 
by the sub-tenant under section 11(3) of the West Bengal Act XXXVII of 


1948. 
rar 
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Original application by the Sub-tenant was under section 
11(3) of the West Bengal Premises Rent Control (Temporary 
Provisions) Act, 1948. 


The material facts will appear from the judgment. 
Mr. Chandidas Roy Chowdhury for the Petitioner. 


Messrs. Bijon Behari Das Gupta and Nikhil Ch. Talukdar 
for the Opposite Party. 


The judgments of the Court were as follows: — 


$. C. Lahiri, J.:—This rule was obtained by a sub-tenant, 
and it is directed against an order of the Presidency Small Cause 
Court Judge by which he has refused to entertain an application 
filed by the sub-tenant under section 11(3) of the West Bengal 
Premises Rent Control (Temporary Provisions) Act, 1948 (West 
Bengal Act X XXVIII of 1948). 


The facts which are relevant for the purpose of the present 
Rule are these. On December 3, 1948 the Opposite Party No. t 
got an order for possession against opposite party No. 2 in a 
proceeding under section 41 of the Presidency Small Cause Courts 
Act, and possession was ordered to be delivered, at first, on 
December 13, 1948 and subsequently time was extended to 
December 21, 1948. On December 15, 1948, the petitioner before 
us applied to the Small Court Judge under section 11(3) of the 
West Bengal Premises Rent Control (Temporary Provisions) Act, 
alleging that as the tenancy of opposite party No. 2 under oppo- 
site party No. 1 had been determined, the petitioner should be 
deemed to be a tenant in respect of the premises holding directly 
under the landlord. The Small Cause Court Judge refused to 
entertain the application on the ground that the declaration 
sought for by the petitioner could not be obtained by way of an 
application, but by a regular suit. Against this order, the present 
rule has been obtained. 


On behalf of the petitioner, it has been argued that under 
section 48 of the Presidency Small Cause Courts Act, the Small 
Cause Court Judge is entitled to enter into this question in a 
proceeding under Chapter VII of that Act. l 
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Now, the exact nature of a proceeding under Chapter VII CIVIL. 
of the Presidency Small Cause Courts Act has been considered in 
a recent decision in the case of Amulya Ratan Bhattacharya v. € 
Meghmala Dutt, (1). In this decision, it has been pointed out Thakurdas Push- 
that the jurisdiction of the Small Cause Court with regard to praj 
proceedings under sections'41 to 43 is of a summary character; ue 
and it has also been pointed out that any decision given by the sa ai i 


Presidency Small Cause Court under section 43 is not conclusive, ae 
and may be challenged under the provisions of sections 46, 47 Lahin, J. 
or 49 of the Act. It has further been pointed out that by virtue 

of section 19 of the Presidency Small Cause Courts Act, the 
Presidency Small Cause Court is not entitled to try any suit for 

recovery of possession. In view of the summary character of the 
jurisdiction of the Small Cause Court in proceedings under 

chapter VII of the Act, it seems to us that the Presidency Small 

Cause Court will have no jurisdiction to entertain an applica- 

tion under section 11(3) of the West Bengal Premises Rent Con- 

trol (Temporary Provisions) Act, 1948. Moreover, under clause 

(g) of section 19 of the Presidency Small Cause Courts Act, the 
Presidency Small Cause Court cannot determine any question 

of right to or interest in immovable property. The right which 

the petitioner seeks to enforce in the present proceeding is a 

right of statutory tenancy in the premises, and we think that 

the Presidency Small Cause Court has no jurisdiction to enter 

into that question. 


In Jatindra Mohan Das v. Kshitipati Nath Mitra, (s) 
decided by Das and Chunder, JJ. on August 17, 1949, it was 
held: ' 


“Section 11(3) of the Act has conferred some independent 
rights to a subtenant, provided his case is within that section to 
claim a statutory tenancy under the landlord under certain 
circumstances. But nowhere in this Act is there any provision 
which entitled such a sub-tenent to intervene in any proceedings 

- between other parties, namely, the landlord and the tenant.” 


There is nothing in the West Bengal Premises Rent Control 
(Temporary Provisions) Act to show that the right created in 


(1) (1949) 53 C.W.N. 474. 
(z) (1949) Civ. Rev. Case No. 203 of 1949. 
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favour of a sub-tenant by section 11(3) can be enforced by way 
of an application in a proceeding for possession instituted by 
the landlord against his tenant and in the absence of any such 
provision, we think that the only remedy of the sub-tenant is to 
enforce his right, if any, by a regular suit instituted for that 


For the reasons stated above, the decision of the Small Cause 
Court Judge must be affirmed and this Rule must be discharged. 
In the circumstances of the case, there will be no order as to 
costs in this Court. 


If the plaintif opposite party has not already obtained 
possession, he is to be put in possession under the terms of the 
original order passed on December 3, 1948, and a date is to fixed 
by the Small Cause Court for giving possession to the plaintiff 


opposite party. 





R. P, Mookerjee, J. :—1 agree. 


R.M. Rule discharged. 
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CRIMINAL REFERENCE. 





Before Mr. Justice K. C. Das Gupta and Mr. Justice Crimmal 
S. C. Lahiri. 
1950 
, PURNASHASHI DEVI n 
May, 16. 


v. 
NAGENDRA NATH BHATTACHARJEE.* 


Maintenance, meaning of—Code of Criminal Procedure (Act V of 1898), 
Section 488—Order for annual payment, bad in law—'' Child," mean- 
ing of. 


P. filed a complaint for maintenance for herself and her legitimate child 
against husband, N The Magistrate of Asansol ordered payment ot 
Rs. 60-8-o per month and certain quantity of rice or its money equivalent 
per annum. The Sessions Judge on appeal held, (1) that the rate was high, 
(2) that the maintenance does not include education expenses, and (3) that 


the annual payment order was bad in law: \ 


Held—{i) that maintenance means proper maintenance according to social 
position in life covering educational cost as and when necessary, (ii) that 
the order for annual payment was bad in law, (ii) that child means such 
sons and daughters as are unable to earn livelihood for themselves. 


Criminal Reference by the Sessions Judge of Burdwan. 

The complainant, Sm. Purnashashi Devi started this proceed- 
ing against her husband, Nagendra Nath Bhattacharjee, for 
maintenance for herself and her legitimate child. 


The material facts will appear from the judgment. 


Messrs. S. S. Mukherjee and Nalin Chandra Banerji for the 
Complainant ist Party. 


Mr. Arun Kumar Datta (No. 2) for the Opposite Party. 
The judgments of the Court were as follows: — 


* Criminal Reference No. 34 of 1950 by the Session Judge of Burdwan 
recommending an order of the Magistrate, Asansol, should be set aside. 
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K. C. Das Gupta, J.:— This Reference was made by the 
Sessions Judge of Burdwan recommending that an order passed 
by the learned Magistrate, Asansol, directing payment of 
Rs. 60-8-o per month and 11 Sali Bhati rice and 2 Sali of other 
variety of rice or its money equivalent per year to his wife Sm. 
Purnasashi Debi for her maintenance and the maintenance of his 
legitimate child by her should be set aside. 


Three grounds Bave been put forward by the learned Judge 


for his recommendation. The first is that as the learned Magis- 


trate was of the view that the maintenance had been paid but 
the rate was inadequate, it could not in law be said that the hus- 
band had neglected or refused to maintain his wife. In my 
judgment, this ground cannot prevail. When the law says 
“neglects or refuses to maintain "—it cannot but mean “ neglects 
or refuses to maintain properly." Suppose one rupee was paid 
for the maintenance of a wife for a month. that would be paying 
some amount of maintenance, but it would be ridiculous to sug- 
gest that,that is such maintenance which would stand in the way 
of the operation of section 488 of the Code of Criminal Procedure. 
In this case, the learned Magistrate found that the maintenance 
which had been given by the husband was inadequate. He had 
jurisdiction to pass proper order under section 488(1) of the Code 
of Criminal Procedure. 


The second ground is that " maintenance" includes food, 
clothing and lodging and it does not include cost of education. 
Even if the costs of education were left out, it does not seem to 
me that the amount ordered bv the learned Magistrate in this 
case could be considered to be too high. But I do not see why 
the cost of ordinary education should not in the case of a middle 
class family be considered to form part of maintenance. It may 
be that when the case of a petson of the cultivator class is being 
considered any education more than primary education should 
not be considered to form part of maintenance, but the case of 
middle class families is different. I am unable to agree with the 
learned Judge that in no case can maintenance be thought to 
include anything more than food, clothing and lodging. 


The third ground is that while section 488 of the Code of 
Criminal Procedure empowers the Magistrate to fix a monthly 


æ 
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allowance for the maintenance, the learned Magistrate had acted 
illegally in directing annual payment of the paddy. In my 
opinion the learned Judge was right in this criticism of the 
learned Magistrate's order. The operative portion of section 488 
of the Code of Criminal Procedure is in these words: 


j Order such person to make a monthly 
Sewanee of the maintenance of his wife or such child, at such 
monthly rate, not exceeding one hundred rupees in the whole, as 
such Magistrate thinks fit, and to pay the same to such person 
as the Magistrate from time to time directs.” 


There is no provision for an order of payment of annual 
allowance, or any kind of annual payment. 


It was contended by Mr. Dutt on behalf of the husband that 
as the son on whose behalf maintenance has been asked for is 
aged 17 or 18 or 19, he does not' come within the meaning of 
" child" under section 488 of the Code of Criminal Procedure. 
If it was intended to limit the maintenance to sons or daughters 
upto a certain age, there seems no reason why the legislature did 
not make use of explicit words to give effect to that intention. 
It seems to me that the word " child " has been deliberately used 
to leave the courts free to order maintenance for such sons and 
daughters as are unable to earn livelihood for themselves, having 
due regard to their class or society to which they belong and other 
surrounding circumstances. The fact, therefore, that the son 
is 17 Or 18 or 1g is, in my opinion, no ground for refusing 
maintenance on his account. | 

In this view of the matter, I would maintain the order passed 
by the learned Magistrate with this modification and that I would 
order payment of a lump sum of money per month instead ol 
Rs. 60-8-0 per month and 11 Sali Bhati rice and 3 Sali of other 
variety of rice or its money equivalent per year as ordered by 
him. On consideration of all the circumstances, it seems to me 
that the proper order to make is that the petitioner must pay 
‘Rs. go/- per month on account of the maintenance of his wife 
‘and child to his wife Sm. Purna Sashi Devi and I would order 
accordingly. This order will take effect from the date of the 
petition under section 488 of the Code of Criminal Procedure. 

The reference is disposed of in these terms. 

$. C. Lahiri, J. :—I agree. 

RM. | Reference partly accepted. 
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CRIMINAL REVISION. 
Before Mr. Justice K. C. Chündér. 
A. C. DHAR’ 


v. 


DHANANJOY DAS ` i 
AND CORPORATION OF CALCUTTA.” 


3. 


: Public Nuisance—Calcutta. Municipal Act (Act III of 1923) section §35—~- 


Abatement. of nuisance—Corporation's duty to file applications—Peti- 
tioner’s cost, if to be paid by the Corporation. 


In an application by the, petitioner, under section ggg of the Calcutta 
Municipal Act for abatement of,a public nuisance, the petitioner was success- 
ful, before the Municipal Magistrate, but spent money incidental to the pro- 
ceeding out of his own pocket. The Opposite Party No. 3 filed a motion 
against the order of the Municipal Magistrate and obtained a Rule, which 
was finally disposed of. 'Fhereafter the petitioner, prayed for recovery of 
legal expenses from the Corporation: 

Held, under section 535 | of the Municipal Act, it. is the duty of the Cok: 
‘portion to file complaints on knowledge of public nuisance. 


In every particular case the Municipal Magistrate should usé his common 
sense to determine, whether it.is fit, that the person, who on behalf of the 
public succeeds in having a duty done, which Corporation itself should have 
done, should get the costs or not. 

Application by the Complainant. 
The material facts will appear from the judgment. 


Messrs. S. S. Mukherjee and Pritt Bhushan Barman for the 
Petitioner. 


Mr. Pashupati Ghosh, for the Opposite.Party No. 1. á 
3 eae t at Js ^ * 

Mr. Sunil Kumar Bose, for the Opposite Party No. 2. 

The following judgment was delivered by 


* Criminal .Reivision Case No. 552 of 1950 against the order of Municipal 
Magistrate, Calcutta. 


mn 87.] | HIGH COURT. 


K, C. Chunder, J.: : "Thi is a rule ined at the instance of 
one, Mr. A. C. Dhar, a retired engineer. The opposite parties are 
the Corporation of Calcutta and one Dhananjoy Das, the owner 
of a bucket factory at.47/1/A, Shatnbazar Street, Calcütta. The 
petitioner has been fighting over this matter since 1946 and it is 
said that he is out of pocket by over Rs. 2,000/- in the public 
interest. 





He complained of a public riuisanice bv thé running of the 
bucket factory without proper precautions as to deadening of 
sound etc. in a crowded locality like Shambazar Stiéet. After a 
good déal of oposition his application under Sectión 535 of 
the Calcutta Municipal Act for abdtement of the huisáńce was 
successful before the then Municipal Magistrate. It is to be 
noted that he filed an application under Section 535 of the afore- 
said Act which should have been filed by te Calcutta Corpora- 
tion. The Corporation did not take the proceédings out of his 
hands but he had to spend all the money himself even upto the 
stage of the present rule to get a public nuisance abated, a diity 
for which the Corporation realises rates from the rate-payers of 
Calcutta. The Corporation filed a motion against the order of 
the Municipal Magistrate which was passed on the 24th Septet- 
ber, 1948 allowing the application under ‘séction 535 óf the 
aforesaid Act and ordering abatement of the public nuisance. 
This is the way in which we are told the Corporation in the 
matter of abating a public nuisance helped the citizens of 
Calcutta. À rule was issued on this application of the Calcutta 
Corporation on the 10th December, 1948 by this Court and the 
rule was disposed of by Mr. Justice Sen on the 17th August, 
1949 agreeing with the Magistrate that it was a public nuisancé, 
that the nuisance must be abated, and his Lordship even sug- 
gested that, if necessary, the business should be stopped. He 
sent back the matter for further consideration of the steps to be 
taken to abate the nuisance. Even at this stage the Corporation 
of Calcutta did not take over the proceedings from the petitioner 
but all the expenditure had to be incurred by the petitioner out 
of his own pocket.. It appears that a good deal of his time was 
wasted. over futile proceedings in the Magistrate's court. Some 
supposed experts of the Corporation wére examined as to how 
the nuisance was to be abated,and it appears that the opinion 
of not one of them was accepted by the Magistrate. The Magis- 
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trate then went on searching for an expert in Accoustics and 
fortunately did not succeed in further wasting either private 
citizens’s money or public money in any examination of such 
an expert as no such expert was found employed by the Govern- 
ment of West Bengal. Finally, the Magistrate decided that he 
should visit the locality himself and after his own inspection de- 
cided how the nuisance should be abated. He made such an 
inspection after notice to the parties and he has ordered various 
things to be done by the Corporation at the cost of Dhananjoy 
Das, Opposite Party No. 1, in order to abate the nuisance. 


Mr. Mukherji's first contention was that all these directions 
given by the Magistrate will not perhaps be likely to abate the 
nuisance. It is rather too early now to say whether the Magis- 
trate's directions would lead to successful result or will fail. It 
is desirable that when the Magistrate after taking so much pains 
as to inspect the place has passed an order the order should be 
given a chance of being successfully carried out. "Therefore we 
uphold. the order of the Magistrate with this reservation that 
should either the Corporation or the petitioner find that the 
nuisance has not completely abated, liberty is reserved to the 
petitioner or the Corporation for further action under Section 
535 of the Calcutta Municipal Act and the action already. taken 
will be no bar to any such further proceedings. 


The petitioner prayed to the Magistrate as he was successful 
for an order that his costs were to be paid by the Calcutta Cor- 
poration under Section 535 of the aforesaid Act. It appears that 
there was vehement opposition by the Corporation to this. The 
Magistrate proceeded to discuss whether this is a case in which 
the words “should the Magistrate think fit to do so” apply or 
not and he discussed the general principle of such fitness and has 
said everything except what is really relevant, viz., that in every 
particular case the Magistrate should use his common sense to 
determine whether it is fit that the person who on behalf of the 
public succeeds in having a duty done which the Corporation 
should have itself performed should get the costs or not. In the 
present case there can be absolutely no dispute that the successful 
petitioner should be paid all his costs by the Corporation. Mr. 
Basu appearing on behalf of the Calcutta Corporation has drawn 
our attention to various steps which the Corporation has hitherto 
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" pioceetihgs próducing greater success were taken by the peti- 
s it is desirable that the Corporation. should pay for at least 

è knowledge that ‘they have now acquired as to how to tackle 
. TRE matters of like nature successfully. We have utterly Tailed’ to 
A nd appreciate the lóng discussion the Magistrate has entered into 
~> ' Àn his judgment to deprive the successful and public-špirited 
petitioner ‘of the costs which he had incurred for doing a public 
duty. 
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The order.therefore is that the costs of the petitioner are to 
be paid by the Corporation of Calcutta and the Magistraterwill 
check his bill for costs and whatever amount is proved to have 
béen actually spent eitlier in lawyer's fees or for witnesses etc., 
is jis be alloWed ‘to “hihi as süch cósts. The costs so allowed T 

; thé Magistiate will be payable by :the Corporation of Calcutta 
pas Section 535 of the Calcutta Muüicipàl Act. 
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APPELLATE CIVIL. : 


- Before Mr. Justice Rama Prosad Mookerjee. 
PROTAP CHANDRA KOYAL. 


U. 


KALI CHARAN ACHARYA AND ANOTHER.* 


Specific performance of a Contract of reconveyance of land—Time, if to be 
considered as the essence of the Contract—Post as the medium of com- 
munication-—Payment of consideration, not essential at the time of the 
exercise of the option: a 3 i 


On 23rd April, 1937, P. executed in favour of D1 a conveyance in respect 
of the property in suit for a consideration of Rs. $00/-. On the same date 
an agreement was executed as between the parties under which Di agreed 
to reconvey the self-same property in favour^of P. It was stipulated that it ` 
Rs. 316 be paid in one. instalment within ‘the month of.Chaitra before 
the expiry of the Bengali year 1348, the. contract would be specifically 
enforced. Question arose, if in the present case, time was the essence of the 
contract. P. expressed the intention of reconveyance by a letter which 
though posted before the expiry of the stipulated time was actually received 
by Dı after the expiry of the stipulated time and without accompaniment 
of the consideration moncy: 

Held—{1) That the doctrine that time may not be the essence of the 
contract which arises on the construction of contacts for sale of immovable 


property, is not applicable to contracts for resale of property so conveyed. 


(2) That when the circumstances are such that it must have been 
within the contemplation of the parties that according to the oidinaiy 
usage of mankind, the post might be used as a ineans of communicating 
the acceptance of an offer, the contract would be completed on posting of 


the letter of acceptance. 


(3) That the exercise of the option in the picsent case is effcctive 
from the date when the letter is posted and not from the date when the 
Jetter is received. 


(4) That the consideration is payable ordinarily only when the con- 


* Appeal from Appellate Decree No. 2023 of 1947 against the decree 
of J. P. Mookherjec, Esq. Subordinate Judge, Second Additional Court of 
Zilla 24 Parganas at Alipore in Title Appeal No. 435 of 1946 dated the 26th 
of March 1947, affirming the decree of H. Ganguly, Esq. Munsif, 1st Court 
Alipore cates the 29th June, 1946. 


Vor. 87.] l HICH COURT. 


-veyance is executed or at the time when it is Tegistered, if it is ie ea 
Ie ; 


Cases followed and referred to:— 


Samapuri Chettiar v. Sudarsan Chariar (1); Joy v. Brich (2); Dibbins v. 
Dibbins (gy Henthorn v. Fraser (4); Bruney v. Moore (5); Dunlop v. 
Higgins -(6); Nicholson v. Sm (7). 


Appeal by ‘the Plaintiff 


l 7 . Suit for specific performance of a contract of reconveyance 
in respect of the property described in the plaint. 


The material facts will appear from the judgment. 


Messrs. Abinash Chandra Ghosh ana Chandidas Roy 
, Chowdhury for the Appellant. 


Messrs. Apurba Charan Mukherjee and Kshetra Mohan 
Chatterjee for the Respondent No. 1. 

Mr. Provash Chandra Basu for the Respondent No. 2. 

The judgment of- the Court was as follows: — 


R. P. Mookerjee, J.:—This is a plaintiffs appeal and 
‘arises out of a suit for specific performance of a contract of 
reconveyance in respect of the property described in the plaint. 





On the 23rd April 1937, the plaintiff executed in favour 
of the defendant No. 1 a conveyance in respect of the property 
in suit for a-cinsideration of Rs. 300/-. On the same date an 
agreement was executed as bétween the parties under which 
defendant No. 1 agreed to xeconvey the self same property in 
favour of the plaintiff. It was stipulated that if Rs. 316 be 
paid in one instalment within the month of Chaitra before the 
expiry of the Bengali year 1848, the contract would be speci- 
fically enforced. 

(1) (1919) LL.R. 42 Mad. 803. 

(3) (1836) 7 E.R. 22; 10 Bligh. NS. 201. 

(3) [1896] 2 Ch. 348. 

(4). [1893] 2 Ch. 27 (33). 

(5) [1904]-1 Ch. 805. sog. 

(6) (1848) 1 H.L.C. 381. | 

(7) (1883) 22 Ch. D. 640. : 


t Ó— 


193 


January, 29. 


Civil, 


1951. 


[UE 
Protap Chandra 
Koyal. 

Y. 
Kali Charan 
Acharya. 


Mookerjee, J 


tHk CALCUTTA LAW JOURNAL. Wot. 85. 


The plaintiff came to court with the story that he had 
offered to make the payment on the 7th Falgoon 1348 B.S. but 
that the defendant had refused to accept the same. On the 
gth April following i.e. before the end of Chaitra 1348 B.S. the 
plaintiff served a registered letter upon defendant No. 1 through 
a lawyer, but inspite of the same defendant No. 1 had failed 
and neglected to receive the amount or to execute the deed of 
reconveyance. During the cadastral survey operations, defend- 
ant No. 2 is alleged to have wrongly and fraudulently got him- 
self recorded as an under raiyat under defendant ‘No. 1. ‘The 
plaintiff claims that he is entitled to get reconveyance from 
defendant No. 1 of the property in suit in the same condition 
as it was when it was sold to defendant No. 1 and the agreement 
was executed. l 


Separate defence were filed by the two defendants. De- 
fendant No. 2 contends that he was the tenant in respect of the 
property in suit from a date even before the plaintiff had sold 
the land in suit to:defendant No. 1. He claims:to be a bonafide 
tenant at least from 1932. Defendant No. 1 contests the plaintiff's 
claim for specific performance on the ground that there was no 
tender of money to him within the stipulated date and as time 
was the essence of the ‘contract the plaintiff is not entitled to 
get any reconveyance. It'is further contended that the plaintiff 
was not either ready or capable of fulfilling the conditions 
imposed under the contract. The tenancy right as claimed by 
Defendant No. 2 is supported by the Defendant No. 1. 


— 


The learned Munsif dismissed -the plaintiff's suit on a find- 


ing that there was no sufficient tender to Defendant No. 1 and 


that time was the essence of the contract and that no payment 
had -been made -within the stipulated time. 

‘On appeal by the plaintiff this decision has ‘been affirmed 
by ‘the learned Subordinate Judge. 


On behalf of the appellant it.is contended in the ‘first . place 
that on a proper interpretation of the contract it ought to. have 
been held that time was not the essence of -the contract. 
Secondly even on the finding that the verbal tender, alleged by 
the plaintiff as having been made on the 7th Falgoon 1348 B.S. 


` 
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had not been proved, it ought to have been held that the 
pleader's letter sent to Defendant No. 1 on the gth April, 1943, 
was sufficient in law.: 


In support of the first. point reference may be made to 
the terms contained in the deed of agreement, dated the 23rd 
April 1937, which provided, inte: alia, that if the entire amount. 
. namely Rs. 316 were paid in any year in one instalment before 
the end of the year 1348 B.S. the defendant would be bound 
to give up possession of the land in suit. If the defendant does 
not readily give up possession the plaintiff would be entitled to 
file a suit in a competent court, deposit the amount in question 
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and get a conveyance executed. It is further proved that if 


within the due date mentioned namely the end of Chaitra 1348 
B.S. the amount in question be not paid, the defendant would 
not be bound to give up possession of the land and all the rights 
created under the agreement would come to an end. 


If there be no legal bar to time being the essence of the 
‘contract jn the case of a contract for reconveyance, there are 
clear indications in the terms contained in the agreement which 
unmistakably show that the parties intended that if the plaintiff 
did not take active steps in pursuance of the agreement before 
the end of ‘Chaitra 1348 B.S. the rights which had been created 
under the agreement in fayour of the plaintiff would come to 
an end. 


‘ Qn behalf of the respondents, reliance was placed upon the 
decision in the case of Samapuri Chettiar v. Sudarsan Chariar, 
(1) in support of the proposition that the doctrine that time 
may not be the essence of the contract which arises on the 
construction of contracts for sale of immovable property is not 
applicable to contracts for resale of property conveyed. This 
proposition is supported by Joy y. Birch (2); and Dibbins v. 
Dibhins (3). There is no reason why the .principle should .not 
be accepted as applicable.on the facts of the present case. It 
has therefore to be held that time was the essence of the contract 
in the present case. 


(a) 7919) LL.R. 42 Mad. 802. 
(2) (836) 7 E.R. 23; 10 Bligh. N.S. 301. 
(3) [1896] 2 Ch. 348. 
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In view of the present state-of the law, there is no room 
for argument that the transaction between the parties as affected 
on the 23rd April 1937, was not in the nature of a mortgage. 

The next question which arises for consideration is whether 
the plaintiff had-within the time stipulated exercised his rights 
as required under the contract. It has been found by the 


- Court of appeal below that the alleged offer in Falgoon 1348 


B.S. having been made by the plaintiff to the defendant and 
refused by the latter had not been proved. It has however been 
found that the letter sent by the plaintiffs lawyer on the oth 
April 1943, was actually received by the defendant. ‘The learned 
Subordinate: Judge: held that the- receipt of the letter on the 
18th April:Y94$2, was not a sufficient compliance with the terms 
of the contract, as the date on which it was received was after 


“ -- 


- the expiry of the month of Chaitra. - 2 p. 


Mr. Mukherjee on behalf of the defendant respondents con- 
tends that the legal effect of the letter in question is to be con- 
sideréd- with reference ‘to the date when -it was received by 
Defendant No. 1. It may however now be taken as settled law 
that unless the:offerer expressly or impliedly directs to the con- 
trary an acceptance by letter is. admissible.‘ Lord Harschell in 
the case of Henthorn v. Fraser, (1) observed. . “ Where the 
circumstances are .such that it must have been: within the con- 
templation of the parties that according to the ordinary usage of 
mankind the post might be used as a means of communicating 
the acceptance of an offer, the acceptance is SORPIES as soon as 
it 1s posted." á | 


As pointed out by Lord Harschell, the effective date on 
which the option of acceptance is exercised by a party is to be 
ascertained from the date when the acceptance is'put'in trans- 
mission and’ the letter is posted. Mr. Mukherjee, however con-. 
tends that the contract in question in the present suit did not. 
envisage acceptance by post. The provision is that the payment 
is to be made by the plaintiff to the defendant. Had there been 
any specific provision in this contract that payment is:to be 
made to the defendant personally and that sending the intima- 
tion of the acceptance of the offer was not to be effected. through. 

(1) [1892] 2 Ch. 27 (ga). p 
- (2) [1904] 1 Ch. gos. i 


= 
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post, only. then could it have iom contended that the posting 
of- the letter of acceptance was not effectual. .We-shall consider 


later om -as..to: the legal implication: of ‘thé. other .alternative 
. provided in.the contract when payment: is not received: by the 


P 
~ 


f- 


defendant within- the due date. The observations by: Lord 
Harschell, referred. to above, were considered by. Farewell J: in 
the case of Bruner y. M oore, (2). In this case, however, the court 
went further and came to the conclusion that the circumstances 
showed .that.the parties must have contemplated that the post 
might be. used as a means of communicating all steps connected 
with .the contract. In the present case, we cannot say that the 
circumstances ‘contemplated by. the. parties: at the time.when 
the contract was. executed was that the post might be used as a 


, means. of communication. . But -as observed in the case of 


~: Henthorn v. Fraser:(1), the earlier,décision’in the case of Dunlop 


v. Higgins (2); cannot be interpreted.to mean that an implied: 
authority,-to, send; the acceptance by post must be proyed before 


the court can accept the contention that on posting of the 
acceptance the contract was completed. "There is a funda- 
mental" difference : between the circumstances where the ‘date 
from which an’ offer is effective and when' à withdrawal ‘of an 
offer comes into opération. “As was pointed out in the case of 
Henthorn v. Fraser (1), as also in the case Bruner v. Moore (3), 
in the' case of ‘an are prane ‘of an offer the test to be as is, 
somewhat different. 


tf 


In the present: case that letter sent by the lawyer on behalf 
of the plaintiff on the oth April, 1942, was in the nature of.an 
acceptance of an, offer or exercise of an option which had been 
made by the, agreement, some years before.. _Intimation that the 
plaintiff was exercising the right which was created i in his favour 
by the contract was conveyed by the pleader's letter dated the 
gth April, 1943, and on the authorities above mentioned it must 
be held that exercise of the option -was effective from the date 


. when.it was, posted which was before. the end of Chaitra 1348 


* 


B.S., and not from the date, when the letter, was received by the 
defendant after the expiry of the month of. Chaitra 1348 B.S. 


~ 


‘Mr. Mukherjee - on behalf of the respondents, however, 
contends -that’ even ls the letter ks deemed to be chee from 
(1) ‘[1892] 2 Ch. 37. Ut j : 

(3) (1848) 1 H.L.C.. g81. f : SC dot os a 
(3) D9o4 1 Ch. 305- 


- 
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the date when it was posted, the plaintiff is not entitled to the, 
relief prayed for, as he'was fequired to deposit. thé amount along 
with the filing òf the plaint, or in any. view immediately theré- - 
aftér when the other alternative provided in the éontract Wis 
availed of by him. The contract between the parties was to this 
effect that within a particular date ‘the plaintiff : ‘must exerciée 
his option and that he must be ready to pay ‘the amount which, 


he was required to do. If on such offer the ‘déefendant did Hot ^. 


make over possession, or execute the conveyünce, thé- plaintiff ` 
` would be entitled to get a conveyance executed ‘on ‘depositing thé 


amount in the competent court. In the case of a conveyarice, > - 


the consideration is payable ordinarily only Whien it is exécutéd, 
or at the time when it is registered, if it is compulsorily régis- 


trable. "The.terins contained in this agreertient are liable to the : 


interpretation as put by Mr. Mukherjee that the amount is to be 
deposited in Court. Is that deposit to be mádé along with thé 
filing of the plaint, or is it to be done before the convevarce is 
actually executed? 


Reference may in this connection be made to the case of 
Nicholson v. Smith (1). In that case a lease of household pro- 
perty was granted in the year 1818 to the trustees of an 
Insurance, Company for 21 years at a rent of f100/- with a 
covenant that the lessor and his assignees would fróm time to 
time and at any time before the expiration of the term 


and also before the expiration of every succeeding term, 
to be granted by every future or rénéWed leàse, Whenéver ` 


required by the lessées or tlie ‘persons interested in the term or 
in the sticceéding terms‘and upon paynient of à premium of onè 
thousand pounds, grant à renewed lease for 21 years. In ‘every 
such renewed lease, there would be a similar convenant for 
renewal at or before the end of every 21 years, subjèct ‘to sdch 


conditions for renewal as in the original lease. There had been. 
two renewals in 1839 and 1860. This lease was due to expire 


on the 24th June 1881. On the 29rd Juné, the persoris holding 
the interest of the original lessor gave notice to the Sccretarv. cof 
the trustees who were intérestéd in the Teasechold property that 
the lease would expire on the following day. The -latter 
answered immediately that the Directors of the Company. would 
of course renew the lease. The renewal was subsequently 
refused and one of the grounds on which such réfüsal of’ renewal 
(1) (1882) 22 Ch, D. 640. dB MEVS 
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- 
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liad.: beer: made was that the : premium which; was réquired' to be 
' paid, had not: been. offered and in any view such payment bad co, 
not beenzmade. when. the suit for specific performance. was filed. Protap’Chandra 
by the. representatives of the lessee. The court held that it was , — Koyal. 
,'not necessary: for: the. lessees to pay the.premium of one thousand xiii aoe 
pounds, or to execute à new, lease before the expiration òf the Acharys. 
term, ‘but, dhat. it was necessary that notice of an, intention to 
renew should beé-given before the end of the term. ‘Fhe intima; Mookerjee, J. 
' tion. ‘sent. ‘by the Secretary to the Trustees was deemed to be 
sufficient in law: The court inspite of specific provision in the 
agreeinént held that the trustees, of the fund were entitled to. a 
renewal of this lease on £1,000/- being paid on the ‘execution 
of the lease and the lessor was entitled to the interest from the 
‘date of the renewal to- the date of payment. 


1 





1951. 





^ 
a 
up 


owe 


> In the present case also, there is no specific provision in the 
agreement that the' pavment is to bé made along ` with the 
fling of the plaint. The purchaser is to make payment ‘when 
the conveyance is executed and the clause in the agreement 
specifically provides that the conveyance would be executed 
through the court only on the amount being deposited. Such 
amount being deposited will entitle the plaintiff to a conveyance 
being executed and as I have stated already, the plaintiff must 
also be. ready to. pay the interest on the amount from the date 
whon such payment became due to the date of payment. 


"This.appeal accordingly succeeds, the judgments and: deciees 
of the Courts below are set aside and the plaintiffs suit is decreed 
against Defendant No. 1. 


- The plaintiff must deposit Rs. 316/- in the trial court within 
‘tour. weeks from this date together with interest at six per cent 
pêr annum from 1st Baisakh, 1349 B.S., upto the date of deposit 
to thé^credit of Defendant No. 1. The plaintiff must also de- 
posit in thé trial court the requisite amount for purchasing 
stamp papers for the execution of the conveyance on the basis 
of Rs. g16/-; being the consideration for the conveyance. ‘The 
plaintiff will;beir other incidental, costs when the conveyance is 
executcd- by, Berengant NO. 1. 
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On such deposit of Rs. 316/- with interest as directed above 
being made, Defendant No. 1 is to execute a conveyance in 
favour of the plaintiff within four weeks of such deposit. 


If the conveyance is not executed by Defendant No. 1, 
-within the date above mentioned, it will be open to the plaintiff 
to have a conveyance executed by the court at the cost the 
plaintiff and to have it registered. 

TF 

If the daei is not made within the date mentioned this 

suit will stand dismissed with costs. 


If the deposit of Rs. 316/- with interest as directed above 
is made by the plaintiff within the date fixed above the plaintiff 
will be entitled to the costs of the trial court. 


If the deposit is not made by the plaintiff, defendant No. 1 
will be entitled to the costs of the trial court, as also of this 
court. 


So far as Defendant No. 2 is concerned, the trial court had 
dismissed the plaintiff's claim against Defendant No. 2, on 
the finding that Defendant No. 2 had been on the land as a 
tenant from before the agreement. 'The claim against Defend- 
ant No. 2 will stand dismissed in this court. There will be no 
order for costs so far as Defendant No. 2 is concerned. 


t - 
RM. Appeal allowed. 
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ORIGINAL CIVIL: 


Before do , Justice H. K. Bose. i 


s SOORAJMULL NAGARMULL ^ . 


i 


vU. 
THE ASSISTANT COLLECTOR OF CUSTOMS AND OTHERS.* 


Constitution of India, Art. 226—Writs of mandamus, prohibition and 
certiorart—Sea Customs Act (VIII of 1878) Sections 182 40 184, 198 
— Adjudicate " in Section 183 of the Sea Customs Act, meaning of— 

, Principles of natural justice—Alternative remedy whether bars issue of a 
writ of certiorari—Court, if has jurisdiction to prevent enforcement of a 
bond or contract executed by the petitioner by writ of mandamus or 

, . certiorari—Section 198 of Sea Customs Act, when and under what cir- 

\ cumstances a bar to a proceeding—Whether prerogative writs are “ pro- 
ceedings ” within the meaning of the Section 198 of the Sea. Customs Act. 


Held:—(a) It is the duty of the Customs Authority to “ adjudge ” (i.e. 
decree judicially) the penalty (Sections 182 to 184). In other words the duty 
is to act judicially and/or quasi judicially. 


(b) The fundamental rules of judicial procedure or the principles of 
natural justice require that proper hearing and opportunity should be given 
to a person before his rights are affected oy any decision or ae enon: 

(c) The Customs Authorities are no doubt masters of their own pro- 
cedure; but they should observe the fundamental principles of natural justice. 
It is not required that they should follow the, strict rules of Judicial Pro- 
cedure; but they are undoubtedly undér a- duty to act ending to the 
accepted principles of natural justice. 


Me 
+ 


(d) In this case there has been a denial of natural justice and violation 
of the fundamental principles of judicial procedure and hence a writ of 
certiorari would lie, even though there may be an alternative remedy open 
to' the petitioner by way of an appeal under the provisions. of the'Sea Customs 
Act or by way of right of action under the general law. ' 


(e) There can be no ‘doubt that "the decision whether- a liability has 
arisen to produce a licence or whether a bond has become enforceable, 
involves an:adjudication. In other words such decision judicial or quasi 


* Matter No. 118 of i950: Application under Art. $36 of the Consti- 
tution and under. Clauses 4 and 231 of the Charter for writs in the nature of 
Mandamus, Prohibition and Certiorari and P under section 45 of xi 
Specific Relief Act for other reliefs. — Pus 
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judicial acts and as the entire procecdings are vitiated by reason of failure to 
observe the principles of natural justice, such decision also can be quashed 
by a writ of certiorari. 


(f Ifa person acts a1bitia1ily or in violation of the principles of natural 
justice or on the basis! of. extianceous or irrelevent consideiations he cannot be 
said to be '' purpoiting to act im puisuance of the Act." A person cannot 
disregard or ignore the provisions of the Statute and at the same time main- 
tain that he is purporting to act in pursuance of that statute In the cir- 
cumstances non-compliance with the requirements of Section 198 of the Sea 
Customs Act cannot operate as a bar to the present pioccedings. 


(g) ‘An application for the issue of a prerogative wiit 1s a ‘‘ proceeding ” 
within the meaning of Section 198 of the Sea Customs Act. 


' (h) Section 198 of ‘the Sea Customs Act only imposes a bar or disability 

on‘the ‘person who seeks to take proceedings in a Court of law but does not 
fetter or restrict che power of the Count or-aftect the jurisdiction of the High 
Court in any way. If, howevei, it tends to affect the power ol the ‘High 
Court 1t: would be void to that extent. 


(1) Jt 1s well established that in order that the power of any Court to 
issue a writ of certiorari can be taken ‘away by any statute there must be 
express negative words to take away the power. 


Application by Soorajmull Nagarmull under Article 226 of 
the Constitution and under Clauses 4 and 21 of the Charter for 
writs in the nature of Mandamus, Prohibition and Certiorari and 
also under section 45 of the Specific Relief Act claiming certain 
reliefs. 


The material facts appear from the judgment. 
Mr. S. M. Bose Pune General) with Mi. B. Das for the 
Applicant. 


Mr. H. N. Sanyal with M1. E. R. Meyer for the Respondents. 


The judgment of the Court was as follows: — 


) i 


“H. K. Bose, J.i—This is an application under Article 226 
of the Constitution and under Clauses 4 and 21 of the Charter 
for Writs i in the nature of Mandamus, Prohibition and Certiorari 
and also under section 4% of the Specific Relief Act for a direction 
on the Respondents prohibiting them from exercising jurisdiction 
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‘to call upon’ ‘the ‘production of al ‘import ieie other than the 
licence already produced and from taking steps in enforcing the 
bond datéd the’ 28th of March 1950 or from recovering a sum 
‘of ‘R's. 4,65, 473/12/- and also fora diréction for withdrawal of 
‘the illegal démand and’ for refund of. a sum of Rs. 775925 /14'/- 
‘illegally réalised by way "of extra duty and Tor certain other 
directions. . (0d i 
éd» X gt oa Eora, n? © too oa’ ™ Ja “hy, Gata so 
On ‘the goth December ‘1949 the petitioner bought from 
Toona ‘Petroleum ‘Co: of Philadelphia,’ U:S.A: 7315 drums ‘of 
pale spindle oil which is a lubricating oil and is used’ for lubrica- 
‘tion‘ alone. The ‘said drums were imported' into India by the 
petitioner ‘under two' invoices both ‘datéd' the goth September 
1949‘ one for 6500 drums'and'the other for.715 drums. Both 
the said invoices described: the goods thereby covered as ‘ spindle 
oil’ for‘lubrication not‘being a white spindle oil or'a technically 
white'or'a white mineral with: flash: point open 200 °F. minimum. 
The said „oil was., imported. under Import Te No. 
0888842 /48/CCI. dated. the 23rd: June 1949 -permitting import 
of lubricating. oil excluding white spindle, technically, White and 
White Mineral oil from the United States of. America... ‘The 
goods arrived at the Port of Calcutta on ‘the 6th of March. 1950. 
_ The, petitioner states that the said, oil is.‘ Lubricating oil’ within 
the meaning: ‘of item 27(8) of the First. Schedule to the Tariff 
Act’ 1934, i.e. oil suchas not ordinarily used. for other purposes 
than. lubrication. ,According ,to item ,27(8) the .rate of import 
duty, ds , Rs. o/2/6 per Imperial. Gallon. It is stated. in the 
petition that the invoices, cables and correspondence and other 
papers relating to the purchase of the ‘said goods bear out the 
fact that. the oil that was _purchased was -65 /75. pale spindle’ oil 
whose open -flash point was ‘about 270°F., and, it was neither 
White Spindle oil nor technically, White-Oil nor White Mineral 
Oil., It is, further stated that.it would appear from the letter of 
the Central Board of Revenue, New Delhi, to the Indian 
Chamber..of Commerce, Calcutta, that according, to the; Board 
" Spindle.oil ' is assessable to duty under item 27 (B) of the Indian 
Customs Tariff as ' Lubricating oil’ and if duty is imposed under 
any, other Tariff item that item 27(8) since November 1948 such 
duty would be refundable to the ‘persons entitled to such refund. 
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After.the arrival of the goods on or about 6th March 1950 
a Bill of Entry was submitted and a sum of Rs. 49,752/1/- was 
calculated at the rate of Rs. 0/2/6 per Imperial Gallon under 
item 27(8) as the duty payable for such goods and the said sum 
was paid to the Customs Authorities. The Customs ‘Authorities 
however insisted on and did take a guarantee or bond in writing 
from the petitioner on the representation that on such bond 
being executed the said goods would be released to the petitioner 
immediately samples had been taken. But although such samples 
were taken on the 8th of March 1950 the goods were not released 
till goth March 1950. On the 16th March, 1950, the Respondent 
No. 1 the. Assistant Collector of Customs informed the petitioner 
that on chemical test of samples drawn from: the consignments 
the goods have been found to be classifiable as ‘Mineral oil.’ 
under item No. 27(3) of the Indian Customs Tariff which pro- 
vides that “ All sorts of Mineral oils not otherwise. specified shall 
be assessed to duty at 27% Ad valorem.” "The petitioner was 
called upon by the said Memorandum to show cause as to why 
the goods should not be confiscated and penalty imposed on the 
petitioner under section 167 clauses (8) and (37) of the Sea 
Customs Act and the petitioner was further directed to submit 
full correspondence and evidence in support of its explanation. 
On the 23rd of March 1950 the Bill of Entry was corrected by 
the Customs Authorities and the figure of Rs. 49,752/- was struck 
out and was substituted by the figure of Rs. 1,25,677 / 15/-. 
petitioner charges that the alteration was made capriciously mala- 
fide and without any or proper evidence and in the absence of 
the petitioner and without giving the petitioner any opportunity 
to be heard. It is submitted in the petition that the Customs 
Authorities are under a duty to act judicially or quasi judicially 
in matters of assessment and it is incumbent on them to act in 


' conformity with the fundamental principles of judicial procedure 


and of natural justice in making decisions and passing the orders. 
But the orders passed or actions taken against the petitioner are 
contrary to the principles of natural justice. On the goth of 
March 1950 the petitioner paid the excess duty of Rs. 75,925/- 
and the petitioner also had to execute a bond along with the 
general Assurance Society Ltd. dated the 28th of March 1950. 
The petitioner repeatedly asked for refund of the extra duty of 


Rs. 75,925/14/- but no refund was made. The petitioner also ` 
asked for a certified copy of the test report but on the sand of 
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May 1950 the petitioner was informed that testing of samples 
had not yet been finalised and the matter of granting a certified 
copy of the test report would be considered after a final decision 
was arrived at. In fact, however, no certified copy of test report 
was at any time sent to the petitioner. On the goth November 
1950 the petitioner received a Notice dated the 17th November 
1950 purporting to be an order of the Collector of Customs the 
Respondent No. 2 demanding payment of Rs. 4.65,473/12/- in 
the first instance within fourteen days. It is stated in the peti- 
tion that this order was passed without any justification and 
without giving the petitioner any opportunity to be heard and 
there was no adjudication within the meaning of the Sea Customs 
Act. It is pointed out that this demand was also contrary to 
the principles of natural justice and in violation of the funda- 
mental principles of judicial procedure. It is further stated in 
the petition that by reason of the stray orders and demands of 
the Customs Authorities the petitioner's fundamental rights to 
hold property and to carry on its trade or business has been 
illegally hampered and its personal rights and its property and 
its business have been injured. In the circumstances the peti- 
tioner has moved this Court for the reliefs stated above. 


The Survey Report dated 3rd January 1950 of Charles 
Martin & Company of Philadelphia, U.S.A. describes and analyses 
the goods as 65/75 Spindle oil for lubricating purposes not being 
white Spindle technical white or white mineral oil or average 
Flash open cup 250°F minimum. 


The analysis of R. V. Briggs & Co., Ltd., of the samples 
drawn by Norman Stewart & Co., describes the goods as Spindle 
Oil of Flash point Clavaland open cup 2362^F, 250°F and 
255?F respectively but it contains the remarks that although the 
sample complies with U. S. Specification it fails to comply with 
I. S. D. specification G/o-101/1 for Extra light Spindle oil as the 
Flash point is too low, and it is not suitable for burning the 
wick lamps. | 


The telegrams and correspondence between the petitioner 
and the, Toona Patroleum Company also describe the goods as 
65/75 Spindle oil. 
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Mr. Ernest Joseph Brauleux who signed the certificates of 
Examination carried out ‘by R. V. Briggs & Co., Ltd., has sworn 
an affidavit dated 6th'September 1950, stating that the examina- 
tion was carried out under his supervision and he testifies to ‘its 
being correctly done. He also states that one of apparatus at the 
Customs House, Calcutta, was found by him to be defective, and 
it yielded results which had to be discarded. 


À 
The affidavit of James Paterson, par tner of Norman Steward 


& Co. relates how the samples were collected from the consign- 
ment. 


The affidavit of Asok Ratan Mazumdar a qualified chemist 
describes the commodity as lubricating oil. r 


The Government Test House Certificates at Alipore describes 
the open Flash’ points of the different samples as ranging between 
270°F and:290?F and remarks that all the samples conform. to 
the specification for 65/75 Spindle Oil for lubricating purposes, 
and bruning ‘tests carried out on one of the samples show that 
it 1s not quite suitable as an illuminant. i 


The certificate points out that D.G. T. & S. Specification 
No. G/o-101/1 ‘for oil spindle' extra light, stipulates however a 
minimum closed flash point of 150°C (302?E) which is consider- 
ably higher than the Flash points of.the samples as indicated .by 
their open flash points of 270-290*F. 


_ It is submitted by the learned Advocate General who appears 
for the petitioner that the Government Specification G/o-101/1 
is for the guidance and regulation of Government transactions in 
spindle oil, The same cannot be adopted as the standard for 
classifying goods according to the Customs Tariff classification 
standard for purposes of assessment of duty on goods imported 
by private traders The goods imported by private traders has 
to be classified and assessed to duty according to the description 
of the goods in various items of the Indian Tariff Act. 


‘According to Item 27(8) all kinds of lubricating oil excluding 
any mineral oil which has its flashing point below two hundred 


Vor. 87.] i i ‘HIGH COURT. ' * 


degrees of the Farenheits’ thermometer by Abels’ close that are 


assessable at the rate specified against that item. According to 
the Advocate General this item should apply to the goods in 
question. 1 think there is considerable force in this contention. 
The Customs Authorities are to act in accordance with the 
classification in the Tariff Act. The Government standard laid 
down for guidance of its own transactions cannot over ride the 
provisions or clarifications laid down in the Statute. It is clear 
that the decisions of the Customs Authorities have been actuated 
by extraneous and irrelevant consideration and they have already 
exceeded their jurisdiction. See Rex v. Board of Education (1). 
Farwell L. J. observed as follows (p. 179): — 


“If the tribunal has exercised the discretion entrusted 
to it bonafide, not influenced by extraneous or irrelevant 
_ considerations and not arbitrarily or illegally, the Courts 
cannot interfere; they are not a court of appeal from the 
tribunal, but they have power to prevent.the intentional 
usurpation or mistaken assumption of a jurisdiction 
beyond that given to the tribunal by law, and also the refusal 
of their true jurisdiction by the adoption of extraneous 
considerations in arriving at their conclusion or deciding a 
point other than that brought before them, in which cases 
the Courts ‘have regarded them as declining jurisdiction. 
Such tribunal is not an autocrat free to act'as it pleases but 
is an inferior tribunal subject to the jurisdiction which the 
Court of. King’s Bench for centuries and the High Courts 
since the Judicature Acts has exercised over such tribunals.” 


On behalf of the Respondents Mr.. Vasani the Assistant 
Collector of Customs has affirmed an affidavit. 


He states T. the oil in question is not a lubricating oil. 
According to the test carried out by the Chief Chemist, Central 
Revenues, New Delhi the oil has the Flash point of 210°F and 
is unsuitable for use as an illuminant in wick.lamps, and it does 
not conform to official specification (I. S. D. No. G/o-101/1-3 and 
R. I: A. S. C. No. 176 and 177) of Spindle oil which prescribes 
minimum flash point of 105°C (g02°F) by the Pensky-Martens 
Closed ‘Tester and as such cannot be classified as Spindle oil but 
it would appear to be classifiable as a Diesel oil. 

(1). D910] 2 K.B. 165 (179). E 
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Further. on examination at the Chemical examiner's depart: 
ment;. ‘Calcutta,: the oil was found to have a strong Kerosene | 
smell-and -as the distillation: range was found to be up to' goo°C . 


` (15%) and up. to. 350°C 487) ‘the oil could not be considered: as 


a. HUBRICAOUE oil. 
Due MAE aro do 


1} ' 


Bd may be noted that Hen case of the oil having strong 
Kerosene smell is not to be found in any of the correspondence 
of the Customs authorities but is made for the first time in the 
affidavit i in opposition | 


Mr. B. D. Mukherjee, the Appraiser of the ditor; Houde 
and certain other importers in the Calcutta market are alleged. 
to haye expressed certain opinions. but no affidavits are forth 
coming from such persons, or from Mr. H. L. Suri, the Chemical 
Examiner who also expresses the opinion that the oil. is not 
— oil. 


1 


r Mr. Vasani Ende states in his affidavit that by tatters dated 
the 8th. March 1950, 23rd March 1950 and by the Guarantees 
dated: the: 38th: March 1950 the petitioner undertook to pay extra 
duty or;penalty if imposed and undertook to produce documents 
showing the use of oil as lubricating oil within three months. 
The Pene however failed to pea any ‘such documents. 
; PX 

‘It is also poitited out in Mr. Vasani’s affidavit that s the 

Memorandum issued by the Customs Authorities on the 16th 


. March 1950 the petitioner was called upon to show cause and 


tó'pfoduce evidence but no satisfactory cause was shown in 
answer, and thereupon ‘he (Mr. Vasani) assessed and imposed 
the extra duty. of Rs. A15; 925/14/- rightly and honestly. He says 
that it is for him both to make a proper classification of the goods 
under, the Sea Customs Act and also to satisfy himself that, the 
goods are such as have been prohibited to be imported. He is 
duly authorised i in this, behalf by the Chief Customs Authority. 
zd ‘te jo | + 

| It-appears however that iunii depu Memorandum 
dated, the. 16th, March 1950 was issued by the:Customs Authorities 
a letter was written on the same date in reply to the memoran- 
dum, and the petitioner submitted the relative correspondence, 


Vor...87.] HIGH COURT. © 

daeng acceptance. notes etc. as asked for by the; memorandum. 
There.was no date or time for hearing fixed: nor was the peti- 
tioner called upon to establish his, case before the Customs 
Authorities. ‘The petitioner sent a statement.of its case by ‘its 
letter of the 16th March 195o and there the matter:rested: ‘It 
was not followed up by any hearing nor did the petitioner receive 
any notice, fixing time or place for Pens forward its case. 


E is the duty of the Customs Authorities to. “adjudge” (i.e. 
decree judicially) the penalty (sections 182 to 184). In other 
words the duty is to act judicially’or quasi.judicially [Province 
of Bombay v. Khushaldas Advani (1)]. :'The fundamental rules-of 
judicial procedure or the principles of natural justicé require that 
a proper hearing and opportunity should be: given to a person 
before the rights of such person are affected by any-decision or 
adjudication. The petitioner repeatedly asked for a copy of the 
Test report, this was never supplied to the petitioner. ‘Without 
giving proper opportunity to the petitioner to. put.its-case before 
the Customs Authorities extra duty is imposed:and later on an 
order or demand for m of Rs. and jh 12 2s "s made: M 


the petitioner. 


It was contended by the learned counsel’ for the respondents 
that the memorandum dated the 16th March 1050 gave sufficient 
opportunity: to the petitioner to put forward its case as it called 
upon the pétitioner not merely to produce certain documents but 


also all corroborative evidence. But this corroborative evidence ' 


may not consist of documentary evidence only in petitioner's 
possessión but may ‘be. evidence produced by other dealers of 
such commodities or the statements or reports of experts who 
may support the case of the petitioner with Authoritative treatises 
or With'their personal explanations, So'a time and place has to 
be specified. The extent and scope of the’ enquiry must depend 
on: the facts and circumstances and the magnitude of each case. 
It may be that the Customs Authorities cannot take oral evidence 
but they can hear tbe arguments of experts. No grounds of the 
decision’ By which thé goods were found classification under item 
27 (8y were set out in the letter of 36th March. 1950 nor otherwise 
communicated to the petitioner so as to enable it to make an 
effective or proper representation to the Customs Authorities. 
It is clear from the letter of the 16th March 1050 (Merborandüm 
Q) [1950] A. I. R. Sup. Court 333. 





210 


CIVIL. 


1951. 


d 
Soorajmnull - 
Nagarinull 

y. 
'The Assistant 
Collector of 
Customs, 





Bose, J. 


THE CALCUTTA LAW JOURNAL. [Vor. 87. 


No. 5.27-58/50À) that a chemical test had been carried out but rA 
copy of it was furnished to the petitioner inspite of repeated 
requests. It was put off on the ground that the test was not 
finalised, and even when it wasxactually finalised no copy was 
supplied of the final test report or results and the excuse put 
forward is that because the petitioner did not make a fresh 
request after the finalised test was made so no copy was supplied. 
This sort of excuse from responsible public officials is not KR 
ridiculous but brings discredit upon themselves. 


It was submitted that since the petitioner agreed by letter 
dated the 8th March to accept the result of the chemical tests 
carried out by the Customs Authorities it was not open to the 
petitioner to make a grievance of its not being supplied with a 
copy thereof. 


- I am not at all impressed by this suggestion. The under- 
taking to accept the result of the test cannot be stretched to mean 
that if the chemical analysis is arbitrary or malafide or erroneous 
on the face of it or is found to be actuated by extraneous con- 
sideration even then it will be binding on the petitioner and 
will preclude the petitioner from challenging the accuracy or 


. validity of the same. Nothing can be more absurd than this. 


In Hopkins v. Smethwick Local Board of Health (1). Wills 
]- observed. s 


" In condemping a man to have his house pulled down 

a judicial act is as much implied as in fining him 5 pounds, 

and as tbe local board is the only tribunal that can make 

- such an order its act and the party to be affected should 

have a notice given him; and there is no notice unless notice 

is given of time when and place at which the party may 
appear and shew cause." 


The Judicial Committee of the Privy Council in Lapointe’s 
case (3) quotes with approval the following passage from the 
observation of Lord Chief Baron as to his view of the mode of 
administering justice by persons other than judges who have 
judicial function to perform: 

(1) [1890] 24 Q. D 712 (714-15). 

(3) [1906] A. C. 535 (540). 
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" They are bound in the exercise of their functions by 
the, rule expressed in the maxim “Audi alteram partem," 
that no man should be condemned to consequences result- 
ing from alleged misconduct unheard, and without having 

"e opportunity of making his defence. This rule is not 
confined to the conduct of strictly legal ‘tribunals, but is 
applicable to every tribunal or body of persons invested with 
authority to adjudicate upon matters involving civil con- 
sequences to individuals.” EE | 





The Customs Authorities aré no doubt masters of their own 
procedure but they should observe the fundamental principles 
of natural justice. I do not for a moment, suggest that they 
should ollow the strict rules of judicial procedure but they are 
undoub edly uhder a duty to act according to general principles. 
Relianc is placed by the learned counsel. for the respondents on 
the case of Local Government Board v. | Arlidge (1); which was 
cited by the Advocate General, and it IS, submitted that the peti- 
tioner had no right to be heaxd orally or to get a copy of the 
i test report and consequently | there is no question of 
any violation of the principles of natural justice. 


, ‘In that case the Local Grann Board. which was vested 
with the right to. hear appeal from. closing Order made under 
the Ho ing Town Planning Act. 1909 had ‘by section 39 of the 
Act pow er to: determine the procedure to be followed in appeal 
by -— ed for the purposes. .But it was provided that the 
Board could not dismiss an appeal without first holding a public 
local enquiry. The rules framed contained a provision for local 


enquiry 


A local enquiry was held. The applicant s sent only copies of 
expert! s| reports to the Board and intimated . that, he should 
deéline to attend the. enquiry and he did not appear ‘or tender 
evidenee. The rules provided for oral hearing at the enquiry 
but not) before the Board in appeal. The applicant refused to 
avail misel of the opportunity at the time of the local enquiry. 
It was eld that he had no right to ask for an oral hearing before 
the ‘Officer deciding the appeal. | He had also no right to insist 
on thé Inspector's report of the local enquiry being disclosed 

(1) i A. C. 120. 
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because it was in the discretion of the Board to disclose it or not. 
This case is therefore distinguishable from the facts of the case 


_ before me. 


In my view there can be no doubt that there has been a 
denial of natural justice and violation of the fundamental .prin- 
ciples of judicial procedure and hence a Writ of Certiorari does 
lie, even though there may be an alternative remedy open to the 
petitioner by way of Appeal under the provisions of: the Sea 
Customs Act and there is also the alternative remedy by way of a 
right of action under the general law. See Rex v. Wandsworth 
Justices (1). 


It was contended that this Court has no jurisdiction to pre- 
vent enforcement of the Bond or’ Contract ` executed by the 
petitioner by writs of Mandamus or Certiorari. I do not accept 
this contention. 'Tlhere:can be no doubt that the decision, 
whether a liability has arisen to produce a licence, or whether a 
bond has become enforceable, involves an adjudication. Iu other 


. words such decisions are judicial or quasi judicial acts and as the 


entire proceedings are vitiated by reason of failure to observe 
the principles of natural justice, such decisions also can be 
quashed by writ of Certiorari. It appears that the Bond has been 
taken pursuant to rules under Sea Customs Act and in the 
prescribed form. It is true that this Court in the exercise of its 
extraordinary powers under Article 226 will not make an order 
discharging the Bond on the alleged grounds of coercion or duress 
and I do not propose to make any such order on this application 
but it is quite clear that it is open to this Court to quash the 
decision to the effect that the Bond has become enforceable, and 
consequently tbe liability to pay the penalty has arisen. — ^: 


The conduct of the Customs Authorities shows that they have 
acted in an arbitrary manner. ‘The goods arrived on the 6th 
March 1950. ‘The petitioner was eager to get an early release ot 
the goods for purposes of its trade. The Customs Authorities 
refused to release the goods unless a letter in terms of the letter 


of the 8th March 1950 was signed and handed up to them. The 


learned counsel for the Customs Authorities has admitted that ' 
in ordinary practice such a letter is not taken before the reléase 


of the goods. The petitioner is made to agree to accept the test 


(1) [1943] 1 K. B. 381. 
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_ results of the samples and to agree to pay extra duty and penalty 


as a condition for'immediate release of the goods. But although’ 


the letter is ‘written and taken'on consideration for immediate 
release of the goods and samples are collected on the 8th March 
1950 goods are not released but’ instead of memorandum dated 
the: 16th: March' 1950 is served on the petitioner intimating that 
a chemical test had been already carried’ out and the petitioner 
is called upon to explain why it would not pay extra duty and 
penalty for the goods and for the false declaration made in the 
Bill of Entry. Apparently: the petitioner required the goods 
urgently. and so on that very day (16th March) the petitioner 
wrote a reply to the memorandum setting out a short statement 
of, its case and forwarding the documents which were at the time 
in, its possession. The Customs. Authorities did not stop there 
but insisted on another letter being written and signed by the 
petitioner on, the;s33nd March 1950 in which they’ extort an 
undertaking to produce documents showing user of tbe oil as 
lubricating oil within three months as a condition for immediate 
release of the. goods. But curiously they still hold on the goods 
and compel the petitioner to'execute a Bond on the 28th March 
1950 and to, pay an extra duty of Rs. 75,925/- on that day and it 
.is,not.till the.soth March 1950 that they allow the petitioner to 
take away the goods. Subsequently when the petitioner goes 
on repeatedly asking for a copy of the test.report to be supplied 
to it and writes five or six letters and offers to pay the necessary 
fees, the, petitioner.is ultimately met with a reply on the 22nd 
May 1950 that the Test had not till then been finalised and the 

question whether a copy of the test report would at all be granted 
to; the petitioner, or not would. be considered when the final 
decision was reached. It now appears that the test was finalised 
some time in July 1950 but no copy was fürnished to the peti- 
tioner and the excuse now put forward for not supplying it is 
that the petitioner did not make fresh requests after the finali- 
.sation for being supplied with'a copy. It is not suggested how- 
ever how the petitioner would come to know whether the test 
‘was finalised or.when it was finalised if it was not informed about 
these things. Without furnishing the petitioner with a copy of 
the test report or giving tbe petitioner any proper and reasonable 
opportunity to represent its case or defence the petitioner is faced 


with an'order calling ‘upon the’ petitioner to produce a proper 
license ‘arid ‘on the 17th November igso the petitioner is called © 


a 
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upon to pay the penalty of Rs. 4,65,473/12/-. The language 
and tone of the correspondence and the attitude displayed by 
the Customs Authorities throughout their dealing with the peti: 
tioner leave no doubt that they, have acted in a high handed 
and in an arbitrary manner and have arrived at their decision 
on extraneous and irrelevant considerations and not according 
to the provisions of the Statutes governing the matter. 


It was contended that section 198 of the Sea Customs Act 
is a bar to these proceedings. I do not think that there is any 
force in such contention. ‘The Customs Authorities have acted 
in an arbitrary manner and have taken into consideration ex- 
traneous and irrelevant matters in arriving at their decisions and 
passing the orders. In the circumstances it cannot be said that 
they were purporting to act in pursuance of the Act. A person 
by merely taking shelter under the plea that he honestly thought 
that he was acting in pursuance of the Act or Statute cannot 
bring himself within the terms of or the protection of the section, 
for if it‘were so, then in every case however dishonestly a person 
might be acting, however autocratic or arbitrary his acts might 
be he can shield himself under the protection of the Act by a 
mere declaration that he bonafide intended to act or thought 
that he was acting in pursuance of the Statute. The question 
whether the act is purported to have been done in pursuance ot 
the Statute or not must depend on the’ special circumstances of 
each case. No hard and fast rule or test can be laid down for 
determining ‘the question. If a person acts arbitrarily or in 
violation of the principles of natural justice or on the basis of 
extraneous or irrelevant considerations he cannot be said to be 
‘purporting to act in pursuance of the Act’ A person cannot 
disregard or ignore the provisions of.the Statute and at the same 
time maintain that he is purporting to act in pursuance of that 
statute. 


In the circumstances non-compliance with the requirements 
of section 198 cannot operate as a bar to the present proceed- 


ings. 


It -was contended that application for the issue of Pre- 
rogative Writs is not.a ‘proceeding’ within the meaning of 
section 198 of the Sea Customs Act and reliance was placed on 


* 


Li 
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certain English decisions Rex' v. London County Council (1) 
per Lord Hewart C.J. and Rex v. Port of London Authority (2) 
It appears however that the Judicial Committee while construing 
' Civil and Criminal Proceedings ' in section 270 of the Govern- 
ment of India Act 1935 has interpreted the same to mean pro- 
ceedings capable of being instituted under the ordinary law of 
the land: Meads v. The King (3). I am unable to hold that 
application for Prerogative Writs is not a ' proceeding ' within 
the meaning of section 198 of the’ Sea Customs Act. It may be 
. noted that in England also there are decisions to the contrary e g. 
The King v. Westminster Assessment Committee (4). 


It was contended by the learned counsel for the petitioner 
that Article 336 of the Constitution has vested the High Court 
with Supreme and unqualified power to issue the prerogative 
writs in proper case. This power is not subject to any other 
provisions of the Constitution nor subject to the provisions of any 
law. Article 372 provides that all laws in force are subject to the 
provisions of the Constitution. Therefore in so far as section 
198 purports to impose any fetter or restriction on the exercise 
of the absolute and unqualified power of the High Court as 
contained in Article g26-it must be held to be void to the 
extent of the inconsistency or repugnancy. In my view section 
198 only impose a bar or disability on the person who seeks to 
commence proceedings in a court-of law but it does not fetter 
or restrict the power of the High Court or affect the jurisdiction 
of the High Court in any way. If however it would tend to 
affect the power of the Court it would be void to that extent. 


Apart from this it is well-established that in order that powei 
of a court to issue writ of certiorari can be taken away 
by any statute there must be express negative words to take away 
the power (Halsbury Vol. 9 paragraph 1455 page 861 Hail- 
sham Ed.). 


4 


But even in cases where certiorari is expressly taken away a 
writ may be issued if the inferior court or tribunal has acted 
without or in excess of jurisdiction [see Ex parte Bradlaugh (5); 
Venkata Narasimha Rao Bahadur v. Municipal Council (6), and 
also Halsbury Vol. 9 paragraph 1458]. 

(1) (1929) 141 Law Times 59o. (4) [1917] 2 K B. 215 


(2) [1919] 1 K.B 176 (186-188). (5) (1878) 3 Q.B.D. 509. 
(3) (1948) 10 F.C.R. 67. (© [1981] A L.R. Mad. 123. 
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If inspite of an absolute bar imposed by a statute to initiate 
proceedings for the issue of a writ of Certiorari a person ‘can 
apply for such writ and the Court can issue-writ where there is - 
want or excess of jurisdiction I fail to see why this Court cannot 
issue the writ.in the.present case when the Customs Authorities 
have exceeded their jurisdiction, merely because a partial bar in 
the shape of section 198 is imposed by the Sea Customs Act. I 
, hold that this Court has Juego and Tones to issue the writ 
‘of Certiorari asked for. ' h 


` 
[i 


A point was raised by the learned Advocate General that the 
Assistant Collector of Customs is not the competent aùthority and 
hàd no jurisdiction to make the decisions or pass the orders com- _ 
plained of. Ido not think that there is any substance in this con- 
tention. The Sea Customs Manual has been produced before me 
and it appears from paragraph 189 at page 192 of the Manual 
that: there has been a delegation of.authority .to the Assistant 
"Collector of Customs to exercise the powers under section 182(a) 
Of the Sea Customs Act and he is fully authorised to exercise 


such powers. | 


In my view this petition must succeed in part. The Rule 
is made absolute to this extent that the orders and demands 
contained in the letters dated the 22nd September 1950 and the 
17th November 1950 and made by the Respondents Nos. 1 and 
2 are quashed arid cancelled. 


The petitioner will be at liberty to file suit or take any other 
proceedings as it may. be advised for discharge or cancellation 
of the Bond of refund of extra duty paid or for ue other reliefs 
to which the petitioner is entitled. . , 


The petitioner is entitled to' costs of the present Sos 
ceedings. 
| The Rule as against the Union of India is discharged. 
. Mr. C. C. Basu: Solicitor for the Applicant. | | 
Mr. S. K. Mondal; Solicitor for the Respondents. 


T 


S.K.R.C. | : Rule made absolute in part. 


f 


} 
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. Before Mr. ‘Justice P. B. Mukharji. : 


y 


^ SAILENDRA NATH BANERJEE 


SATYENDRA NATH ROY.* 


Specific Relief Act (I of 1877), Section 45—Writ of mandamus is always dis- 
cretionary—Swit, if a “ Specific legal remedy ” within the meaning of 
Section 45 of the Specific Relief. Act--Form of writ of mandamus or 
order in the nature of mandamus—Authority of pudgmeni—'' Mis- 
representation "" under Rule 65 of Schedule 17 of the Calcutta Municipal 
Act (Bengal Act HI of :9a3)— Persons to be satisfied under Rule 65 
of Schedule r7 of the Calcutta Municipal Act. , 
An order in the nature of mandamus is always discretionary. If the 

conduct of the applicant is not consistant with good faith the Court fs 

Justified in refusing the order even duc the’ S may: otherwise 

make out a case. : . ' "M ME M ‘ 
A suit is not a “ Specific legal remedy '"' within the meaning of Section 

45(d) of the Specific Relief Act. The word “ specific" is the antinomy ot 

the word general. Right of suit is a general remedy and not a specific 

remedy. i 


The view that a right of suit is a bar to uai dame or an order in the 
nature of mandamus will make the Section 45 of the Specific Beug: Act 
ineffective and nugatory: for all practical purposes. 


Every judgment .must be read as applicable to the: particular facts and 
is only an' authority for what it actually decides and not for the proposition 
that seems to follow logically from it. 


' i 


No mandamus or an order in the nature of mandamus can be issued in 
a form which cannot be complied with. The language of the Section 45 
of the Specific Relief Act permits the Court to make an order “ requiring 
any Specific Act to be done or forborne '"" which is not satisfied by the 
Court ' merely enunciating ‘the law on the subject and then directing the 
public officer to act according to the law or' the statute. The Court has 


& H l P3 

* Application "under Section 45 of the Specific Relief Act agalnst the 
Administrative Officer of the Corporation of Calcutta for forbearance from 
giving effect to and for withdrawal of an order made by him on the 17th 


june, 1949. 
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to go futher and say what Specific Act has to be done or forborne and 
‘indicate in that order what the law is as apphed to the particular facts of 
the case An order under Section 45 of the Specific Relief Act must there- 
fore be made in Specific tems to do or forbear from doing some specific 
and particular act. 


Misrepresentauon under Rule 65 of the Schedule 17 of the Calcutta 
Municipal Act can be only by positive statement of wiong facts or by 
suppression of material facts The suppression of facts that the Corporation 
had previously refused sanction for any construction is ''rnaterial mis- 
representation "" within the meaning of the Building Rules — Misrepresenta- 
ton may be innocent or deliberate. 


The persons to be satisfied under Rule 65 of the Schedule 17 of the 
Calcutta. Municipal Act is the Corporation As long as the Corporation 
acts in good faith it is the satisfaction of the Corporation which the law 
enjoins and it is not for the Court to be satisfied or to criticise and examine 
the reasons and grounds.of the satisfaction of the Corporation. 


No siut hes to compel a corporation either to approve building plans or 
to cancel an order 1evoking sanction of building plans. 


f + 


— '"' Application by Sailendra Nath Banerjee under Section 45 


of the Specific Relief Act 
The material facts appear from the judgment. 
Mr. K. K. Basu for the Applicant. 


Mi. H. Rahman for the Respondent. 
The judgment of the Court was as follows: — 


P. B. Mukharji, J.:—This is an application under Section 
45 of the Specific Relief Act. The applicant is Sailendra Nath 
Banerjee residing at 41-A, Sibnarayan Das Lane, Calcutta. ‘The 
respondent is Satyendra Nath Roy, the Administrative Officer of 
the Corporation of Calcutta, under the Corporation of Calcutta 
(Temporary Supersession) Act, 1948. 





The applicant moved the ‘application before Banerjee J. 
and obtained an exparte Rule against the respondent on the 
20th September, 1949. The Rule directed the respondent to show 
cause " why he should not (a) forbear from giving effect to 
and/or (b) recall or withdraw forthwith the order made by him 
dated the 17th June, 1949. 


Vor. 85.] 


HIGH COURT. 


The facts of the case may be briefly summarised. The 
applicant is the owner and occupier of the premises No. 41A, 
‘Sibnarayan Das Lane, Calcutta. On the 1gth November, 1928, 
the Building Committee of the Corporation sanctioned a plan 
for construction of a two-storied building on the said premises. 
A part of the construction on the first storey except one room 
in the South East was completed according to the sanction. 
But the commencement of the construction of the second storey 
was made after the sanction had actually lapsed and the work 
was stopped by the Corporation under section 365 of the 
Calcutta Municipal Act. Thereupon sometime in 1934 the 
applicant applied for a renewal of the sanction under Rule 64 of 
Schedule 17 of the Calcutta Municipal Act. By a resolution 
of the Building Committee of the Corporation dated the 29th 
March, 1935, the previous sanction of the Corporation was re- 
newed subject to the condition that the applicant should not 
build on the portion marked A B C D on the plan in the second 
"storey. On the 24th August 1936 the premises were: inspected 
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and it was detected that the applicant had actually started build-: ` 


ing on the portion marked. A B C D which I will refer here- 
after as the prohibited portion. The construction was immedi- 
ately stopped and Police was posted and ultimately the Police 
was withdrawn on the applicant giving an undertaking not to 
build any further. A resolution of the Building Committee of 
the 18th July 1941 provided thatjif the applicant reduced the 
height of the unauthorised wall to 4 feet within a week the 
case against the applicant would be dropped and failing com- 
pliance an application would be made by the Corporation to 
the Municipal Magistrate under section 368 of the Calcutta 
Municipal Act for demolition. ‘The applicant complied with 


the direction and the proceeding against the applicant was 
withdrawn. 


fr 


The next stage so far as the facts are concerned is reached 
when the applicant made a fresh application on the goth 
August 1948 to the Corporation for sanction of a plan to build 
^on the prohibited portion. But the applicant suppressed the 
fact in this application that the Corporation had previously 
refused sanction to build on the prohibited portion. By such 
suppression of the fact the applicant managed to obtain the 
sanction of the Corporation to build on the prohibited portion 
and such sanction was obtained on the 31st January, 1949. No 
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sooner had the applicant started building; on. the basis of the 
new sanction of the 31st January 1949 complaint was received 
by the Corporation from adjoining owners giving reference to 
the-previous ‘demolition case whereupon the Corporation took 
steps for the revocation of the sanction and by the order of the 
respondent Administrative’ Officer dated the 17th June ` 1949 
the sanction: granted'on the gist January 1949 was cancelled. 
The terms of the order of the 17th June. 1949, revoking the 
sanction are as follows: — 


1 
e s 


“ Orders of the Administrative Officer: 

I accept the Special Officer's report. For reasons stated in 
his report I am satisfied that the departmental sanction to 
the plan submitted in 1949 would not have’ been: accorded if 
there were not the material’ misrepresentations. The 


sanction No. BS381 of the on January, 1949. is hereby, can- 
celled. Y 


t à Lum 


"The respondent passed this order revoking sanction under 


Rule 65' of Schedule 17 of the Calcutta Municipal Act. The 


material portion of Rule 65 which is relevant tor the purpose 
of is application runs as TOMONI = 


* 


' "If at any time after permission to erect any masonry 
building has been given, the Corporation were satisfied 
that such permission was granted in,consequence of any 
material misrepresentation * + ^ they may cancel such 
o | i 


4 
' P MES 
a} 


The question therefore that i is raised on this application lies 
within a narrow compass and it is whether the suppression of 
the fact that previous sanction was refused by the Corporation 
was a " material misrepresentation ' "under Rule 65 of.Schedule 
17 of the Calcutta Municipal Act so as to justify revocation of 
the sanction and if so.whether such an order for revocation can 
be corrected by an order under section 45 of the oe Relief 
ne MN the Ree Administrative Officer. .. 


Me K. K. Basu, cad counsel for the ipblicini has urgéd 


iit the ‘applicant owed:no duty under any law to state the fact 
of’previous refusal by the Corporation or to makè any reference 


*- 


X 


L 
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to previous proceedirigs in the fresh application which resulted 
in the sanction datéd the 31st January 1949., PS next argument 
is that the words ," material misrepresentation " "in Rule 65 must 
mean such misrepresentation as the Corporation could not dis- 
cover. He developed this point of his argument saying that if 
the Corporation was efficient in its administration. it. could 
easily have found-out that the Corporation had previously re- 
fused sanction. His submission is that it was the fault of the 
Corporation , that the fact of the, previous refusal escaped its 


. notice and the Corporation cannot rely on its own negligent 


administration and cancel s sanction on the ground of 
“ material: misrepresentation.". The Corporation had refuted 
the charge of inefficient and negligent administratio on grounds 
which are not necessary for me to discuss for the purposes of 
this application. " ! L 


~N 


In my op on the facts of this case do constitute “ material 
misrepresentation ” by suppression of the fact of the previous 
refusal to sanction construction on the prohibited portion and 
reading. the affidavits it?^is my impression that the applicant 
attempted after a number of years to take the Corporation un- 
awares on the point. Misrepresentation can be either by positive 
statement of wrong facts or by suppression of material facts. 
The fact that the Corporation had previously refused sanction to 
any constuction on the prohibited portion of the plan was in 
my opinion “material.”. The Supp eson of, that Ll is in my 
judgment “ i d 

"n l 

It appears to me immaterial whether the Corporation could 
with efficient management discover the fact of the previous 
refusal. Mr. Basu’s argument that the applicant owes no legal 
duty to the Corporation to state the fact of previous refusal or 
condition attached to the previous sanction is in my view un- 
sound. Owing a legal duty is a, precondition of the tortious 
liability, for negligence but is not so in this context.. He may or 
may not owe a legal duty but if he does not state all material 
particulars and all material facts relating to the construction that 
may amount to misrepresentation under Rule 65. Misrepresenta- 
tion in this context may be innocent or deliberate. It means 
failure to make a proper representation. 
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Civi. ', Where a permission once granted by the Cerporation lapses, 
whe Rule 64 of. Schedule 17 Fequires ; that a.“ fresh, application.” 
cdi ^ should be made asking for "fresh; J permission:” Where the . 


. Sailehdra Nath" erection of the building has not commenced inspite of grant of 
` Banerjee . permission and a substantial portiori of the building is not cóm- 
MS EU. within's years.after the date of permission, sub-rule 1 of’ 
Satyendra Nath H 
Roy. rule 64 requires a “ fresh applicatión for a "fresh permission ' " 
Where building has been commenced and à substantial portion 
Mukhaiji, J. of it has. already been completed sub-rule 2 of rule 64 requires 
- that the applicant must obtain a certificate that the building had 
. been commenced and a substantial portion of it had already, been 
| ‘completed. In my opinion when a “ fresh” application is-mádé . 
] under, Rule 64 that fresh application should state the facts-lead- 
, ing to such an application and’ which in my view must include 
the-conditions under which the previous sanction -was granted: or 
else there will be misrepresentation. "e ee es E 


; t : Ua ! 





` 
+ ! - 


The language of rule 65 makes it abundantly clear that the 

person to be satisfied that permission was obtained as a conse- 

"LM 'quence of material misrepresentation is the Corporation. . The 

order of the 17th June 1949 which is challenged ‘in this appli^ 

r cation states on the face of it that the Corporation are ‘satisfied. 

No question here arises whether the satisfactionis to be of this 

. | . » Court, nor does any question arise here whether such satisfaction 

of the Corporation has to be reasonable or not. As long as the 
"Corporation acts in good faith it is the satisfaction of the Cor’! 

|» - poration which the law enjoins and if the Corporation is so satis- 

.' . 'fied there is in my opinion an end of the matter and it is not 

for-the court to scrutinise and examine the reasons and grounds 

ily of its satisfaction. ` oi 


Mr. Basu in answer to the argument that the satisfaction of 
the Corporation is final under rule 65 has relied on the case of 
5 Eshugbayi Eleko v. The Government of Nigeria (1). In 

my view that decision and its principles havé .no application 
to the facts of the present application before me. There 
it was'hcld by Lord Atkin delivering the judgment of the Privy 
Council that the courts can under certain circumstances investi- 
| gate whether the necessary conditions for the passing of an order 
"P L ‘are satisfied. - Lord. Atkin illustrated the limits of, this doctrine 


by giving the example of, ES , powers of the lS Home 
^ (1) po oe 


^ ui 4 


- + 


` bd 
Y * ` w X wt 
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Sécretaty d$ depot, iles it. the "Horne Secretary deported a 
British subject in the belief’ fhat he was an alien then the court 
can certainly © quéstion the' validity of that order on the ground 
that’ théfé' has Deer excess of power in the sense that the Home 


Secretary’ ingtéad’ of applying his powers to an alien has applied 


` them to a British subject who is not within this particular juris- 


diction of hix; In the actual case before tlie Privy Council which 
was Contérfied witli an Ordinance relating to the deported Chief 
of Nigeria the Piivy Council naturally held that. before applying 
that Ordinance or purporting to act under ‘it the’ Court could 
certainly £o into the question whether the applicant at all came 
within Yhe ambit or powers of the Ordinance viz. whether the 
applicant was a Native Chief or whether he had been in fact 
deported. But that is not the point on this application belore 


4 me. Here rule 65 makes it clear that thee Corporation has to be 


' sitisfied" Whether there was any material misrepresentation. As 


long as the Corporation ` acts bonafide that satisfaction of the 
Córporatich is is in my opinion, final on the point as.to whether 
there has beén material misrepresentation or not. The question 
raised here is more akin to the principles and questions decided 


by thé House. of Lords ‘in Liversidge 'v. Anderson (1) If 


the Corpóration acts beyond its powers in the sense that it 
revokés a sanction not on the ground of material misrepresenta- 


tion at àll or it acts malafide then of course the courts can ques- 


tion such an order. In my opinion the Privy Council in 
DIM Banerjee’s case (2) dealing with the ‘question whether 
“Government is satisfied " settled the law against the applicant’ $ 


' contention:on this point. 


` Mr: Basu also made a point that it was not the respondent 
Adimninistrative Officer of the Corporation who was satisfied but 
some öre else :by the name of Mr. Perkes who was the Special 
Officer. I'carinot accept that argument. The order of the 17th 
June 1949 says that it was the Administrative Officer who was 
satisfied. If-he had employed a Special Officer to make a report 
he was quite justified in my view in.doing so and I see no reason 
why he should'not depend on the report of investigation of a 


Special Officer of the-Corporation. After the report was made. 


the Administrative Officer accepted that report and was himselt 
satisfied. ‘The Administrative Officer of the eee has 
(1) [942] A.C. 208. l | 
(2 L.R. jzLA. 241. 
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clearly powers under section’51 of the Calcutta Municipal Act to 
appoint a Special Officer. - N- NE aee 

An order under section 45 of ihe ‘Specific "Relief. Act by the 
language, of the section ' ‘may make an order” and being jn the 
nature of a mandamus is an order generally in the discretion. ot 
the Court. That discretion must however be judicially.exercised. 
It is not an. order which an applicant can claim as. a. matter of 
right. One of the principles which should guide the Court's dis- 
cretion is, to see whether in respect of the matter in controversy 
there is in. the conduct of the applicant utmost good faith and 
complete uberrima fides. If the conduct of the applicant is not 
consistent with, such good faith the Court in my opinion will be 
jusufied in refusing this order even though. the applicant, may 
otherwise make out, a:case for it. “As Lord Chelmsford | 
BM in Queen v. Churchwardens of All; Saints Wigan. Q). 

“The. Court may refuse to grant the writ, not, only-on the 
merits but upon some delay or other matter personal.to the party 
applying for it; in this the Court exercised a- discretion: which 
cannot be questioned." . In this case I am satisfied-that.the con- 
duct of the applicant in (a) suppressing the fact of the previoüs 
refusal of the Corporation, to sanction construction on. the pro- 
hibited portion and (b) in committing breach of the undertaking 
which the applicant gave in the previous proceedings: ‘relating to 
construction on this prohibited portion. is such that the Court 
should in its discretion refuse to grant him the order that he 


5 - 
D 


- ^» 
> 


Mr. Rahaman appearing for the respondent has urged two 
technical grounds on which he asks me to refuse the order; One 
is that there is a remedy by way of a suit ih this case which “he 
says is a specific and adequate legal remedy. The other is that 
the form of the Rule issued is such that it is not possible ‘to 


~ 


r” 


Before considering the question whether a suit or a right of 
action can be said to be a “ specific and adequate legal’ remedy " 
within the meaning of section 45(d) of the Specific Relief Act it 
is necessary to determine if a suit or an action. to compel a 


— Corporation ‘either’ to approve building plans or to cancel an 


(G) [ 71 AC. 6n (629. - 


— 
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order revoking sanction of building plans .would at all be 
competent. In my judgment such.’an action does not lie. 
In Smith v. The Chorley District Council (1) Kenndy ]. 


-after a very full and elaborate discussion of the authorities 


bs 


on the point,in England came to the conclusion that - 
. an action for mandamus (injunction) will not lie to compel a 


Jocal authority to approve building plans and the proper remedy 
is by applying for the prerogative writ of mandamus. The 
decision of Kennedy J. was affirmed on appeal by Lord Esher 
M. R. and Lopes L. J. in Smith v. Chorley Rural Council (1). 
These principles of law have been followed by this High Court. 
Fletcher -J'in Prosad Chunder De v. Corporation of Calcutta (2) 


` holds that no suit is maintainable to- have plans approved or for 


damages, and the only remedy, is by an-application under section 


45 of the Specific. Relief Act. Indeed in that case the suit was 


dismissed on that ground. Although . that case was on ithe old 
Municipal’ Act there are corresponding and similar and paria 
materia provisions under the present Calcutta Municipal Act, its 
‘Rules, Bye-laws and Schedules. I respectfully follow that decision. 
In this Court an order under section .45 of the Specific Relief 
Act has been granted in a series of cases dealing. with building 
plans—as for example in re. Sm. Lakshmimoni Dassi (3) by 
Ameer Ali J., in A. C. Mohammed v. The Corporation of 
Calcutta (4) by Panckridge J. and in Hirendra Nath Dutt v. The 
Corporation of Calcutta (5) by Edgley J. If a suit were to be 


. brought on the facts of a case like this then such a suit could only 


be either in the nature of a declaration that the order of cancella- 
tion of the Corporation is bad and should be set aside and/or for 


' an injunction restraining the Corporation from giving effect to 


that order of cancellation. I do not consider that such a declara- 
tion is within the meaning of section 42 of the Specific Relief Act 
as the applicant in my opinion is not enforcing any "legal 
character " or " right to any property " as contemplated by that 
section. Such a declaratory suit will be “an eccentric declara- 
tion" on which strong comment was made by Jenkin, C.J. in 
Deokalı Koer v. Kedarnath (6) where the. learned C. J. 
deprecated the multiform and at times eccentric, declarations 
which do not come strictly within the meaning ofisection 42 of 
the Specific Relief Act. When a person wants to build on his 

(1) [1897] 1 Q.B. 532 and 678. (4) (1940) 45 C.W.N. 408. 

(3) (1915) L.L.R. 40 Calc. 836. (5). (1941) 45 C.W.N. 413. 

(3) (949k45 C.-W.N 401. - (6 (1912) LL.R. 39 Calc. 404. 
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own land he caanot, in my Opinion, be ‘said to be ‘claithing any 
“légal character” within the meaning of section 42 of the Specific 
Relief Act nor do I consider that the right to be able to build 
up one's land is itself a -property within the méaning of that 
section. -Without such a declaration I do not consider a suit for 
an injunction would be competent. See Smith v. Chorley District 
Council (1) and Prasad v. Corporation ‘of Calcutta (2). A suit 
for injunction which would purport to restrain the Corporation 
from giving effect to:the order for cancellation would lead to a 
statement in the sense that whereas there would be nb 'declara- 
tion available stating that: the order for cancellation i$ invalid 
the applicant. will be without any properly sanctioned building 
plan by the Corporation which would 'entitle;him to build. 
because such an injunction in my opinion will not revive the 
previous sanction of the Corporation. A relief in the nature ol 
an injunction being an equitable relief should not be granted in 
vain. = oa 


Even if it is possible to frame a suit I do not consider that 
a suit can be specific legal remedy within the meaning of sectiom 
45(d) of the Specific Relief Act. On this question there is con- 
siderable divergence of judicial opinion which. it is hoped will ir 
near future be ‘composed by the highest court in the land. as it is 
a matter of the greatest concern for the subject and the govern- 
ment alike and on, which therefore the courts should speak. 
with one voice. ‘Greaves J. in re Manick Chand Mahata v- 
Corporation of Calcutta (3) expressed the view that a suit is not a 
specific ‘and adequate legal remedy.” That view was in substance 
followed by Panckridge J. in Garrison Engineer, Fort William 
v. Corporation of Calcutta (4) although be did ‘not think 
it necessary to accept the further view of Greaves J. 
that the specific rémedy must be limited to a ‘specific 
remedy as expressly given by a particular statute. In the 
6th Edition of Mulla and Pollock’s Contract Act and Specific 
Relifi Act the learned commentators expressed the view at page 
865 that the limitation that specific remedy must be given express- 
ly by a particülár "statute was incorrect but it is to be observed 
that the commentary of Mulla and Pollock did not express any 
adverse criticism of the view of Greaves J that the right of suit 


(1) [1897] 1 Q.B. 532 and 678 (3) (1921) LLR. 48 Gale. '916 (924)- 
(2) -(1913) IL R. 40 Calc. 836. — (4) (1037) 42 C.W N..289 (93). 
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is a general right. A Special Bench of this High: Court in M. M. 
Isbahani Ltd. v. Inspecting Assistant Commissioner of Income 
Tax (1) observes at p. 454 of that Report “In my (Chatterji J.) 
opinion the mere possibility of right of action is not enough to 
bar the resort to Section 45 of the Specific Relief Act" and the 
three decisions Garrison Engineer of Fort William v. Corporation 
of Calcutta (3), Khursed Mody v. Rent Controller, Bombay (3), 
Dorman Lang & Co. Lid. v. Jagadish Chandra Mahindra (4), 
were followed and relied on. I feel that this observation in the 
Special Bench decision of this Court is binding on me sitting as 
a single Tudge of the Court. Besides it is not the expression ot 
one single Judge in one solitary case. Banerjee J. in the recent 
decision in re. Nanilal Ray v. Satyendra Nath Ray (5), dissented 
from the view of Greaves J., in Manick Chand’ Mahata's case 
(6), and followed the decision of the Court of Appeal of the 
Bombay High Court in Lady Dinbhai Petit v. M. 8, Naronha 
(7), without any reference to the decision of Panckridge J. or 
the observation of Chatterjee J. in the Special Bench of this 
Court. Kania C. J. in that Bombay decision although dissenting 
from the view of Greaves J. did so by way of obiter dictum as 
the learned C. T. at p. 860 of that Report made the observation 
" I do not propose to discuss the question of fulfilment of con- 
ditions (d) and' (e)." The Bombay High Court referred to three 
English decisions Queen v. Charity Commissionérs (8), R. v. 
Leicester Union (9), and R. v. Dymock (10), for the purpose that 
the right of acting will défeat an application for the prerogative 
writ of mandamus. The Bombay Court however held that the 
suit in that case was no bar to an order under section 45 of the 
Specific Relief Act on the ground that the remedy by suit was 
inadequate ‘because of the requirements of the notice under 
section 80 of the Code of Civil Procedure. Banerjee J. has also 
referred in addition to those English cases to three more English 
decisions, one is King v. The Bank of England (11), the other is 

Q) (1948) 53 C.W.N. 434. 

, (2) (1937) 42 C. W.N. 789. | 

(3) (1946) 48 Bom. L R. 565. Pars 

(4) (1934) I-L R. 62 Calc. 596. 

(5) (1949 54 C-W.N. 42. 

(© (1921) L.L.R. 48 Calc. 916. 

(7) [1946] LL.R. Bom. 832. 

(8) [1897] 1 Q.B. 407. 

(9) [1899] 2 Q.B. 632. 

a0) [1915] 1 K.B. 147. 

(11) (1780) 2 Douglas 524. 
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Re. Barlow (1), and another is Queen v. Registrar of Joint Stock 
Companies (2), for the proposition that suit is a sufficiently 
specific and adequate legal remedy within the meaning of section 
45(d) of the Specific Relief Act. The Bombay High Court: has 
not spoken with one voice on the subject. Bhagwati J. in Tan 
Bug. v. Collector of Bombay (3), discussing the same question at 
p. 261-2 referred to the decision of Greaves J. in Manick Chand 
Mahata v. Corporation of Calcutta (4), and observed that without 
accepting the views of Greaves J. in its entirety “there is no 
doubt that he considered a general right of suit not within the 
meaning of the specific and adequate remedy mentioned in the 
proviso (d) to section 45 of the Specific Relief Act." Bhagwati J. 
did not express his dissent from that view although as it so often 
happen on this pointed the learned Judge proceeded on the 
ground of adequacy of the remedy provided by a suit. 


Before an appeal is made to the English cases for support 
of the view that the suit or a right of action will defeat an 
application under section 45 of the Specific Relief Act it is 
essential in my opinion -to consider whether the statutory ex- 
pression “specific and adequate legal remedy” in section 45(d) 
of the Specific Relief Act is on a par in language and content 
with the theory of alternative legal remedy which bars issue of 
the prerogative writ of mandamus in England. In the House of 
Lord's decision in Queen v. Southampton Port Commis- 
stoners (5), Blackburn J.” at p. 471 makes the following 
observations "the duty imposed is a plain legal duty and 
though a Court of Equity may have concurrent power 
to enforce its performance that does not take away the 
Common Law right to a mandamus." This observation 
shows that inspite of the English cases that is referred to both by 
the Court of Appeal of the Bombay High Court and by Banerjec 
J. an alternative remedy is not necessarily a bar even in England 
to the issue of the writ of mandamus. "The observation in the 
House of Lords' case which I have just quoted shows that the 
theory of alternative or concurrent remedy in England is to 
be considered in the light of the remedies offered by the Courts 

(i) (1861) so LJ Q B. 271. 

(2) (888) 21 Q B.D. 131. 

(8) [1946] A.I.R Bom. 216. 

(4) (1921) I L.R. 48 Calc. 916. 

(5) (1870) L.R. 4 H.L 449. 7 
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of Common Law and the Courts of Equity. The concurrent Crvir. 
remedies offered by the Court of Equity in England would not men 
defeat the Common Law remedy of a mandamus and therefore | 5 
it will be inapproprite in my view to pick up certain English Sailendra Nath 


1950. 


decisions and to come to a genera] conclusion on the point. In Banerjee 
England the wiit of mandamus itself was and is a Common Law Wu 

` : Satyendra Nath 
remedy. When the Common Law Courts fail to supply the Roy 


defects of Common Law Justice the King issued the writ of 
mandamus to supply such defect. Hence the origin or the rule — Mukharp, J. 
that where there was a right of action which was a Common - 
Law right, the writ of mandamus could not be asked. As the 
history of the prerogative writ of mandamus shows it is where 

the Common Law Courts fail in providing a remedy it is only 
there and then that the writ is issued. In Tapping's well known 
Treatise on the Law and Practice of the Prerogative Writ of 
Mandamus 1848 Edn. at p. 20 a list of actions is given which 
would be considered as a bar to the issue of the writ of mandamus 

and is in the following terms “it has been decided that a remedy 

. by tbe following actions is sufficient for the Court to refuse the ; 
writ namely an action on the case or special assumpsit, so also an 
action of debt or those of trover or detinue. A remedy by eject- 
ment is also a bar to the issuing of the writ." An analysis of this 

list of actions shows that they are all Common Law actions and 

not remedies in equity such as declaratory suits or bills or in- 
junction. Indeed Tapping at p. 22 of that Work observes 
“where a legal right exists it is no answer to an application for a 
mandamus to show that there is also a remedy in equity, for 
when the court refuses to grant the writ because there is another 
specific remedy, it means a specific remedy at Law." ‘This remark 
supports the observation of Blackburn T. in the House of Lords 
decision. s 





I propose to deal at some length on the English cases to 
which reference has been made both by the decision of the Court 
of Appeal of the Bombay High Court and the decision of 
Banerjee J. as supporting the proposition that a suit is a specific 
remedy. In Queen v. Charity Commissioner (1), Wright J. 
came to the conclusion that there were two alternative 
remedies in that case viz. (1) an application under the Charitable 
Trust Act, 1853 and (s) the Ordinary Jurisdiction of the Courts 
by injunction or declaration of rights. The remedy under the 


(1) [1895] 1 Q.B. 407. 
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Charitable Trust Act was certainly a specific remedy and there 
can be no dispute regarding that. But in so far as Wright J. 
comes to'the conclusion that the ordinary jurisdiction of the 
Courts by injunction or declaration of rights, it is in my view 
contrary to the opinion expressed by the House of Lords 
in Queen. v. Southampton Port Commissioners (1), and the 
observations of Tapping on Mandamus to which I have already 
drawn attention. Injunction and declaration were remedies 
given by the Courts of Equity. Injunction was clearly an equit- 
able relief and declaratory suits were first introduced in England 
by section 50 of the Chancery Procedure Act 1852 and was a 
remedy granted by the Chancery Courts of Equity. "Therefore 
the opinion of Wright J. that relief by way of injunction or 
declaration of rights. is an alternative remedy to bar the issue of 
the writ of mandamus is directly contrary to the view expressed 
by Blackburn J. in the House of Lords case where the House of 
Lords came to the conclusion at p. 449 that though the Court ot 
Equity may have concurrent power to enforce performance that 
does not take away the Common Law remedy of mandamus. 
With respect I consider the view of the House of Lords to be in 
greater consonance with the principles which guided the writ of 
mandamus on this aspect and I follow that decision in preference 
to the view of Wright J. Not one of the other English cases 
cited by the Court of Appeal of the Bombay High Court or by 
Banerjee J. is in my view an authority for the proposition that a 
suit is a specific remedy. In R. v. Leister Union (2), 
and as I read the report of that decision I find nothing which 
can be said to be an authority for the proposition that a suit is a 
specific remedy. My reading of the report is that it is an autho- 
rity for the proposition that the alternative remedy must be a 
remedium juris and not departmental or administrative remedy 
provided by the Act. The next case is R. v. Dymock (3). 
Here Darling J. at p. 153 only accepted the argument ot 
Mr. Hensell at p. 149 showing cause against the Rule that if 
the applicant was validly appointed to the office of Sexton he 
can bring an action against the Vicar and Church Wardens for 
wrongful dismissal or sue the person receiving the fees for money 
had and received. Now both such claims for wrongful dismissal 
of servants and for money had and received were Common Law 

(1) (1870) L.R. 4 H.L. 449 

(2) [1899] 2 Q.B. 633. 

(8) [1915] 1 K.B. 147. 
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actions which will come within the category which Tapping has 
mentioned and to which I have already made a reference and was 
naturally held to be a bar to the issue of the prerogative writ of 
mandamus. The case of In re. Nathan (1), is not an 
authority for the proposition that a suit is a specific remedy. 
The observations of Brett M. R. at p. 473-5 were not made in 
connection with a right of suit and these observations were onlv 
made to show and to hold that a petition of right was a specific 
remedy under the Statute Petition of Right Act, 1860. Un- 
questionably a remedy -given by any particular Act giving the 
same or alternative remedy is a specific remedy.as was observed 
by Greaves J. The other case is R. v. Registrar of Joint Stock 
Companies (2). 'That again is not an authority for the 
proposition that a right of suit is a specific remedy, It is 
onlv an authority for the proposition that a remedy under the 
Stamp Act was an appropriate and alternative remedy sufficient 
to disentitle the applicant to the writ of mandamus. This was 
a case of a specific remedy given by Specific Statute which was 
held to be-a sufficient alternative remedy. "Then again the case 
of R. v. Archbishop of Canterbury (3), Lord Ellenborough 
C. J. spoke of the “Suppletory means of substantial 
justice," and was not concerned with a right of suit 
at all.and his observations were not in connection with such right 
of suit. I do not find from the reports of this case any argument 
whatever to have been made or advanced of a suit or an action 
being an alternative remedy. I have carefully gone through the 
rather long and elaborate argument of the Attorney General in 
that case who showed cause against the Rule as it appears from 
p. 791 to p. 793 of the E.R. and have failed to find that a 
right of suit was ever argued in that case as a specific 
remedy. In Queen v. Leathem (4), Lord Chancellor, Lord 
Halsbury advised caution in relying on cases as precedents. 
The learned Lord Chancellor Jays down two propositions (i) 
every judgment must be read as applicable to the particular facts 
and (ii) a case is only an authority for what it actually decides 
and not for the proposition that seems to follow logically from 
it. Except therefore the first case to which reference has been 
made it is obvious that in none of the other English cases on 

(1) (1384) 12 Q.B.D. 461. 

(2) (1888) 21 Q.B.D. 131. 

(5) (1812) 15 East 118; 104 E.R. 789 (797). 

(9 [1901] A.C. 495 (506). : 
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which reliance has been placed for the proposition that a right of 
suit is a specific remedy is an authority for that particular pro- 
position. I will deal lastly with the observations of Lord 
Mansfield in R. .v. The Bank of England (1) Lord 
Mansfield was the great builder of the English Common 
Law and one of the most eminent Common Law Justices. 
The learned Lord in that case only decided that the Court did 
not grant mandamus to transfer the stock from the Bank of 
England because such a remedy could be had by action. But 
that again is a Common Law action that was spoken of and 
which has always been regarded as a sufficiently alternative 
remedy for another Common Law remedy of mandamus. But 
even then the learned Lord says at p. 335 “I do not consider 
this is a clear case" and comes to the conclusion that an action 
will lie for complete satisfaction ‘equivalent’ to specific relief. 
I do not consider therefore that it is an authority that a suit is a 


"specific remedy. On the contrary the learned Lord was thinking 


of somethiitg which was ‘equivalent’ to specific remedy which 
ex-hypothes: was therefore not itself^the specific remedy. No 
question of ‘equivalent’ right arises here where the Statute uses 
the language "specific" remedy. 


‘Right of action’ or ‘action’ in most of these English cases 
means Common Law actions. "Suits" or "bills" are the 
counterparts of ' action ' in equity jurisdiction in England. Even 
Wright J. in that solitary case from which I have dissented on 
the authority of the House of Lords does not speak of a suit in 


equity. 


A number of English cases has been referred to both bv the 
Court of Appeal of the Bombay High Court and; by Banerjee J. 
and which I have just analysed. It will not be inappropriate 
before I leave the discussion of the English cases to draw the 
attention of other English cases in which a concurrent remedy in 
equity has been held riot to be a bar to the issue of prerogative 
writ of mandamus. In R. v. The Marquis of Stafford (2), 
Buller J. at p. 785 observed “a party applying for a 
mandamus must make out a legal right, although if he showed 
such legal right and there be also a remedy in equity that is no 
answer to an application for a mandamus; for when the Courts 


(1) (1780) 2 Douglas 525; 99 E.R. 334. 
(2) (1790) 3 T.R. 647; 100 E.R. 782. 
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refuse to grant a mandamus because there is another specific 
remedy they only mean specific remedy at law."^ To the same 
effect is the observation of Lord Ellenborough C. J. in King v. 
The Company of Free Fishers and Dredgers of Whitestable 
(1). The observations of Buller J. were followed ‘again in King 
v. London Assurance Company (2). Reference to English cases 
therefore sufficiently elucidate the principle that the theory of 
alternative legal remedy in England is to be understood against 
the background of the difference between remedy in Common 
Law and.remedy in Equity. In India the technical rules of differ- 
ence between rights and remedies at Common Law and Equity 
in England do not prevail. It is therefore essential in my view 
that when English cases are referred to in this connection the 
English Law should be understood only to bar mandamus in 
cases where Common Law remedies (and not equitable remedies) 
are available. My reading of the English cases and the principles 


laid down there is'that an action at law is a specific legal remedy 


but not a suit in equity. 


This aspect of the problem has not received sufficient atten- 
tion and as at present advised I am unable to go to the length of 
saying that a right of suit is a specific legal remedy within the 
meaning of section 45(d) of the Specific Relief Act. i 

I have also two further considerations in my mind regarding 
this question. In my view each one of the words "specific " 

“ adequate " and “ legal" must be given due and proper meaning 
and each one of these words has to be duly construed and effect 
given to such construction. ‘The word ‘specific’ is the antinomy 
of ‘general.’ Lord Heatherley in Thomas Chaloner v. Henry 
Bolchow :'(3) discussing the word “specific” observes 
“specific is ordinarily used in the common parlance ol 
the language as meaning distinct from general.” Section 9 of 
the Code of Civil Procedure gives the general remedy of a suit 
to an aggreived person and as at present advised I am unable to 
accept the proposition that remedy by the exercise of a right of 
suit is a ‘specific’ remedy. “I am inclined to the view that such 
a remedy is general as opposed to “specific.” ‘The other con- 
sideration is that section 45 of the Specific Relief Act is under 

(1) (1806) 7 East. 353; 103 E.R. 186 (138). " 

(3) (1822) 5 B. and Ald. 899; 106 E.R. 1419. 

(3) [1878] 3 A.C. 933 (938). 
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Chapter 8 of the Statute under the head “OL the eniorcemeut 
of public duties." It concerns the doing or forbearing under any 
law for the time being in force and is only directed against a 
person holdiug a public office or a Corporation. A breach of a 
public duty enjoined on a public officer by a statute entitles the 
aggrieved person to an order provided the other conditions laid 
down in the section are complied with. If section 45(d) is con 
strued in such a way that a right of suit is included within its 
ineaning then a breach by a public officer of a public duty en- 
Joined by a statute would be remediable in every case by a suit 
unless the statute itself barred the right of suit whose breach is 
complained of. Such a view in my judgment will practically 
make section 45 of the Specific Relief Act ineffective and nugatory 
in almost all conceivable cases except those rare cases where the 
Statute itself deprives an aggrieved person of his right of action. 
On a still closer examination of this consequence it will be 
apparent that such a deprivation of right of Suit can never in 
theory take place because the contention will alwavs be even in 
those cases that the public officer acted beyond the Statute and 
not under the Statute. This again is an argument which is not 
met by the decision of the Bombay High Court in appeal or of 
Banerjee, J. 


These are my reasons for being unable to hold that a suit 
is a specific legal remedy within the meaning of section 45(d) of 
the Specific Relief Act and in expressing my inabilitv to hold 
that view I do so with the profoundest respect for the weighty 
judicial opinion to the contrary. 


The next question is whether the form of the Rule in this: 
case is such that it is not possible to comply with it. The point 
is that the Rule Nisi directs the respondent (a) to forbear to give 
effect to and/or (b) to recall or withdraw the order made by 
him dated the 17th June 1949. Section 45(b) of the Specific 
Relief Act makes it quite clear that the doing or forbearing 
must be enjoined by the law for the time being in force. That 
was Clearly laid down by the Privy Council in the Commissioner 
of Income-tax v. The Bombay Trust Corporation (1). 
Sir George Rankin delivering judgment of the Privy 
Council at p. 918 in the case makes the following obser- 
vations; "before mandamus can be issued to a public 


(1) (1930) L.R. 63 I A. 408, ILLR 60 Bom goo, 
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servant if must therefore be showed that a duty towards the CiviL. 
applicant has been imposed upon the public servant by a ~ 
Statute.” I see nothing in the Calcutta Municipal Act or the 1950. 
Building Rules contained in Schedule 17 of that Act which ie 


makes it encumbent upon the respondent to forbear from giving Sailendra Nath 
effect to and/or recall or withdraw the order dated the 17th June  — Panerjee 


1949. Indeed my view is that once having made the order he M. 
cannot do either of the two things under the Statute or the Rules Satyendra Nath 
which the Rule Nisi purports to direct him to do. Boy 





Mr. Basu realises this difficulty and he meets it by the 
argument that an order can be made in the form that the Cor- 
poration should deal with the plans in accordance with the 
Calcutta Municipal Act and in accordance with the Rules con- 
tained in Schedule 17 thereof and he points out to me that such 
was the course adopted by Ameer Ali J. in In re: Sm. Lakshmi- 
moni Dassi (1), and by Edgley J. in Hirendra Nath Dutta 
V. The Corporation of Calcutta (2). I do not find from 
the reports in those cases any sufficient treatment at all 
of the point raised before me in this application. In R. v. 
St. Pancras Church "Trusts (3). it is said that the Court has 
power to mould the Rule for a mandamus but cannot remould 
the writ after it has issued. In very exceptional circumstances 
the Rule may be amended on the hearing to meet the terms of ` 
a Statute such as was done in R. v. Radnor (4), but that was onlv 
for the purpose of making the Rule conform to a Statute. In this 
case I do not consider that the Rule can be so amended. In my 
judgment an order under section 45 should be made in specific 
terms to do or forbear from doing some specific and particular 
act. The language of section 4r permits this Court to make an 
order “ requiring any specific act to-be done or forborne " which 
in my opinión is not satisfied by this Court merely enunciating 
the law on the subject and then directing the Corporation or 
the public officer to act according to the Statute. This Court has 
to go further and sav as to what “ specific act" has to be done or 
or forborne and indicate in that order what the law is as applied 
to the particular facts of the case. i 

The application in my judgment therefore fails and the Rule 
is discharged with costs. ' 

Messrs. H. N. Dutta & Co.: Solicitors for the Applicant. 

Mr. N. C. Mitter: Solicitor for the Respondents. 

S.K.R.C. i Rule discharged with costs. 


(1) (1040) 45 C.W N. 401 (408). (2x) (1941) 45 CW N. 413 (420), 
(3) (1885) 3 Ad. and El. 535; 111 E.R. 517. 


(4) (1446) 5 Jur. 460; 16 Emp. Dig. 339. 
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Specific performance of a contract to sell a house —Plaintiff fails to {pove 
contract of sale—Defendant adnuts a loan from the plaintiff—No claim 
for loan advanced in the plainti—Absence of any alternative case in the 
plainti—Court, if can gice relief to the plaintiff on the basis of an alter- 
native claim which is admitted by the defendant and could have been 
made by the plaintiff—Concurrent findings on pure questions of fact in 
the courts below, when can be interfered with in appeal. 


When the Courts below have given concuirent findings on a pure 
question of fact Supreme Court would not ordinarily interlere with those 
findings and review the cvidence for the third time unless there, are ex- 
ceptional cicumstances justifying departure from these normal practice 
The position may undoubtedly be different if the interference is one of law 
from facts admitted and proved or where the finding of fact is-materially 
affected by violation of any Rule of Law or Piocedure. 


A plaintiff may rely upon different rights alternatively and there is 
nothing in the Civil Procedure Code to prevent a party from making two or 
more inconsistent sets of allegations and claiming relief thereunder in the 
alternative. The Rule undoubtedly is that the Court cannot grant relief to 
the plaintiff on a case for which there was no foundation in the pleading and 
which the other side was not called upon or had an opportunity to meet. 

But when the alternative case which the plaintiff could have made was 
not only admitted by the defendant in his written statement but was expressly 
put forward as an answer to the claim which the plaintiff made in the suit, 
there would be nothing improper in giving the plaintiff a decree upon the - 
case which the defendant himsell makes. 


Appeal by the Plaintiff. 
Suit for specific performance of a contract to sell a house in 
the town of Gaya. 


* Civil Appeal No. 82 of 1949 against the judgment and decree dated 
29-8-47 of the Patna High Court in F.A. 13 o£ 1945 (Manohar Lal and Rama- 
swami, JJ.) arising out of the decree dated 11-3-44 in Suit No. 59 of 1943 of 
the Court of Sub-Judge, Gaya. 


Vor. 85.] SUPREME COURT. 


The material facts appear from the judgment. 
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p" 


Ram Kumar 


. Mr. Udai Bhan Chaudhury, for the Respondents 1 and 3; Mahabir Prasad 


Mr. Harish Chand (Mr. N. C. Sen, with him) for Respondents 
3 to 7, instructed by Shri Tarachand Brijmohan Lal, Agent. 


The judgment of the Court was delivered by:— 





B. K. Mukherjea, J.:—This appeal is on behalf of the 
. plaintiff and it arises out of a suit for specific performance of a 
contract to sell a house in the town of Gaya, belonging to the 
defendants second party who, it is alleged, agreed to sell the house 
to the plaintiff but subsequently resiled from the agreement and 
sold the same to the defendants first pary who purchased it with 
notice of the contract. 


The plaintiff's case, in substance, is that in September 1941 
the defendants second party, who owned a house at Gaya, 
entered into negotiations for sale of the same, with one Jadu 
Ram, and the title deeds of the property were actually handed 
over to the latter. These negotiations failed and the second 
party defendants thereupon approached the plaintiff firm and a 
contract was entered into by and between them sometime to- 
wards the end of October 1945, and which the former agreed to 
sell to the latter their house at Gaya for a consideration of 
Rs. 34,000. Out of this consideration, a sum of Rs. 30,000 was 
paid by the plaintiff firm on behalf of the vendors to a creditor 
of the latter on 28th October 1941. The vendors in their turn 
put the plaintiff in possession of the house agreed to be sold in 
part performance of the contract and promised to execute a con- 
veyance as soon as the title deeds were returned to them by Jadu 
Ram and the balance of consideration money amounting to 
Rs. 4,000 was paid by the plaintiff. 'The second party defendants, 
however, went back on their promise and did not execute the 
conveyance in favour of the plaintiff even after they got back 
their title deeds from Jadu Ram; and on the other hand, they 
sold the house to the defendants first party on August 13, 1943. 
'The plaintiff was thus obliged to bring this suit, claiming specific 
"performance of the contract of sale. 
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The suit was contested by both sets of defendants. The 
second party defendants contended inter alia that they never 
agreed to sell their house at Gaya to the plaintiff, and the story 
of a contract of sale as set up by the plaintiff was entirely false. 
They admitted that they were in need of money and hence 
approached the plaintiff for a loan and the plaintiff did advance 
to them a sum of Rs. 30,000 carrying interest at 6% per annum. 
It was entirely for facilitating payment of interest due on this 
loan and not in part performance of the contract of sale that the 
plaintiff was put in possession of the same. 


This defence was reiterated by the first party defendants who 
further pleaded that they were bona fide purchasers for value 
having no notice of any contract of sale with the plaintiff. 


The Subordinate Judge, who heard the suit, came to the 
conclusion, on the evidence adduced by the parties, that the 
story of a contract of sale, as alleged by the plaintiff, was not 
established and it was not in pursuance of any such contract that 
the plaintiff was put in possession of the house. It was held 
that the defendants' story was true and that the plaintiff did 
adyance a sum of Rs. 30,000 to the defendants second party, but 
this was by way of a loan and not a part payment of the con- 
sideration money. So far as the first party defendants were con- 
cerned, it was held that they were bona fide purchasers for value 
without notice. In view of these findings, the Subordinate Judge. 
dismissed the plaintiff's claim for specific performance but as the 
second party defendants admitted that they had taken an advance 
of Rs. 30,000 from the plaintiff, a money decree was given to the 
plaintiff for this sum against these defendants with interest at 
6% per annum from the date of the suit till realisation. 


Against this decision, the plaintiff took an appeal to the 
High Court at Patna, and the second party defendants also filed 
cross-objecGons challenging the propriety of the money decree 
that was passed against them. The appeal was heard by a 
Division Bench of the Patna High Court who, by their judgment 
dated August 39, 1947 dismissed the appeal of the plaintiff and 
allowed the cross-objections preferred by the second party de- 
fendants. The learned Judges held, concurring with the trial 
court, that no case of concluded contract between the parties was 
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established by the evidence adduced in the case, and the fact of 
the plaintiff being put in possession of the house could not be 
regarded as an act of part performance of any such contract. 
The High Court agreed with the trial judge in holding that the 
sum of Rs. 30,000 was advanced as a loan by the plaintiff to the 
second party defendants, though the evidence was not very clear 
. regarding payment of interest upon it, and that the first party 
defendants were purchasers for value without notice. ‘The High 
Court held further that even if there was a contract, its terms 
were vague and indefinite, and as one of the vendors was a minor, 
no relief in equity by way of specific performance of.the contract 
should be given in this case as it would substantially prejudice the 
interests of the minor. In the opinion of the High Court, the 
money decree granted against the second party defendants was 
not warranted in law as no case of a loan was made by the plain- 
tiff in the plaint and no relief was claimed on that basis. The 
result was that the suit was dismissed in its entirety and the decree 
for recovery of money that was made in favour of the plaintiff by 
the trial court was set aside. It is against this judgment that 
the plaintiff has come up on appeal to this court. 


The learned Counsel appearing for the appellant contends 
before us that the findings upon which the courts below dis- 
believed the story of the plaintiff and dismissed the claim for 
specific performance are not proper findings of fact which could 
be legitimately inferred from the evidence adduced in this case. 
In the alternative it is argued that the High Court was wrong in 
setting aside the decree for money which was given against the 
second party defendants by the trial judge. 


The first contention put forward by the learned Counsel 
appears to us to be plainly unsustainable. When the courts 
below have given concurrent findings on pure questions of fact, 
this court would not ordinarily interfere with these findings and 
review the evidence for the third time unless there are exceptional 
circumstances justifying departure from this normal practice. 
The position may undoubtedly be different if the inference is 
' one of law from facts admitted and. proved or where the finding 
of fact is materially affected by violation of any rule of law or 
procedure. The practice adopted by this court is similar to what 
has always been acted upon by the Judicial Committee. To 
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quote the words of Lord Thankerton in Bibhabat: v. Ramendra 
Narayan (1), “it is not by any means a cast iron practice;” there 
may occur cases of unusual nature which might constrain us to 
interfere with the concurrent findings of fact to avoid miscarriage 
of justice. “The case before us, however, has nothing unusual in 
it and involves a pure question of fact. There is no document 
in writing in proof of the agreement upon which the plaintiff's 
case is based and the decision hinges primarily upon appreciation 
of the oral evidence that has been adduced by the parties. The 
trial judge, who had the witness before him, was the best person 
to weigh and appraise their credibility and the conclusion, which 
he arrived at, have been affirmed in their entirety by the High 
Court on appeal. In these circumstances, we see no reason what- 
soever to go beyond the facts which have been found against the 
appellant by both the courts below. 


As regards the other point, however, we are of the opinion 
that the-decision of the trial court was right and that the High 
Court took an undoubtedly rigid and technical view in reversing 
this part of the decree of the Subordinate Judge. It'is true that 
it was no part of the plaintiff's case as made in the plaint that 
the sum of Rs. 30,000/- was advanced by way of loan to the de- 
fendants second party. But it was certainly open to the plaintiff 
to make an alternative case to that effect and make a prayer in 
the alternative for a decree for money even if the allegations of 
the money being paid in pursuance of a contract of sale could 
not be established by evidence. ‘The fact that such a prayer 
would have been inconsistent with the other prayer is not really 
material. A plaintiff may rely upon different rights alternatively 
and there is nothing in the Civil Procedure Code to prevent a 
party from making two or more inconsistent sets of allegations 
and claiming relief thereunder in the alternative. The question, 
however, arises whether, in the absence of any such alternative 
case in the plaint it is open to the court to give him relief on 
that basis. The rule undoubtedly is that the court cannot grant 
relief to the plaintiff on a case for which there was no founda- 
tion in the pleadings and which the other side was not called 
upon or had an opportunity to meet. But when the alternative 
case, which the plaintiff could have made, was not only admitted 
by the defendant in his written statement but was expressly put 


(1) (1946) 51 C W.N. 98 (P.C) 


VoL. 87.] - ' SUPREME COURT. 


forward as an answer to the claim which the plaintiff made in 
the suit, there would be nothing improper in giving the plaintiff 
a decree upon the case which the defendant himself makes. A 
demand of the plaintiff based on th&tdsfendant's own plea cannot 
possibly be regarded with surprise by the latter and no question 
of adducing evidence on these facts would arise when they were 
expressly admitted by the defendant in his pleadings. In such 
circumstances, when no injustice can possibly result to the defend- 
ant, ii may not be proper to drive the plaintiff to a separate suit. 
As an illustration of this principle, reference may be made to the 
pronouncement of the Judicial Committee in Babu Raja. Mohan 
Manucha v. Babu Manzood Ahmad Khan (1). This appeal arose 
out of a suit commenced by the plaintiff appellant to enforce a 
mortgage security. The plea of the defendant was that the mort- 
gage was void. "This plea was given effect to by both the lower 
courts as well as by the Privy Council. But the Privy Council 
held that it was open in such circumstances to the plaintiff to 
repudiate the transaction altogether and claim a relief outside it 
in the form of restitution under section 65 of the Indian Contract 
Act. Although no such alternative claim was made in the plaint, 
the Privy Council allowed it to be advanced and gave a decree on 
the ground that the respondent could not be prejudiced by such 
a claim at all and the matter ought not to be left to a separate 
suit. It may be noted that this relief was allowed to the 
appellant even though the appeal was heard ex ee in the 
absence of the respondent. 


Mr. Harish Chandra appearing for the second party defend- 
ants raised the question of interest in connection with the plain- 
tiff's claim for a money decree. His contention is that the plain- 
tiff could not claim any interest so long as he was in possession 
of the house and he could not also claim any interest after that, 
_as his clients made a tender of the sum of Rs. 30,000/- by sending 
a hundi for that amount to the plaintiff by registered post on 
July 12, 1943 which the plaintiff refused to accept. The first 
part of the contention is undoubtedly correct and is not disputed 
on behalf of the plaintiff. "We feel difficulty, however, in accept- 
ing the second part of the contention raised by Mr. Harish 
Chandra. 'The receipt of this hundi was totally denied by the 
plaintiff both in the plaint as well as in the evidence and it is 
doubtful whether even if the story was true, it could constitute 

(1) (1942) L.R. 70 LA. 1. 
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a valid tender in law. The defendants undoubtedly had the use 
of this money all this time and in our opinion the plaintiff is 
entitled to some interest.I'he learned Counsel appearing for 
both the parties, at the close of their arguments, left this question 
of interest to be determined by us and we think that it would be 
quite fair if we allow interest on the sum of Rs. 30,000/- at the 
rate of 4% per annum from the beginning of September 1948. 
It is admitted that the plaintiff's possession of the house ceased 
by the end of August 1943. 


The result is that we allow the appeal in part; the decree 
made by the High Court is affirmed in so far as it dismissed the 
claim for specific performance. The plaintiff, however, will be 
entitled to a money decree for the sum of Rs. 30,000/- against 
the defendants second party with interest at 4% per annum from 
the ist of September 1943 to the date of realisation. Each party 
to this appeal will bear his own costs. 


S.K,R.C. ^ . Appeal allowed in part. 


VoL. 87.] SUPREME COURT. 


Present: Mr. Justice Saiyid Fazl Ali, Mr. -Justice Bijan Kumar 
Mukherjea and Mr. Justice N. Chandrasekhara Aiyar. 


ARJAN SINGH alias PURAN 
v. 
KARTAR SINGH AND OTHERS.* 


Code of Civil Procedure (Act V of r908), Order 4x Rule a7—Principle of 
production of additional evidence in Appellate Couii—Finding reached 
on the basis of additional evidence which ought not to have been 
admitted, if conclusive in second appeal. 


The discretion to receive and admit additional evidence is not an arbi- 
trary one, but is a judicial one circumscribed by the limitations specified in 
Order 41 Rule 37 of the Civil Procedure Code. 


.If the additional evidence was allowed to be adduced contrary to the 
principles governing the reception of such evidence it would be a case of 
_ improper exercise of discretion and the additional evidence so brought in 
the record will have to be ignored and the case decided as if it was non- 
existent. Under Order 41 Rule 27 it is the Appellate Court that must require 
the evidence to enable it to pronounce judgment. ‘The true test, therefore, 
_is whether the Appellate Court is able to pronounce judgment on the 
materials before it without taking into consideration the additional evidence 
sought to be adduced. 


It is no doubt true that a finding of fact, however, enoneous, cannot be 
challenged 'in the second appeal, but a finding reached on the basis of an 
additional evidence which ought not to have been admitted and without 
any consideration whatever of the intrinsic and palpable defects in the nature 
of the entiies themselves which raised serious doubt about the genuineness, 
cannot be accepted as a finding that is conclusive in second appeal. 


Appeal by the Plaintiff. 

Suit for a declaration that a will executed by the first defend- 
ant, Inder Singh, in favour of the second defendant, Kartar 
Singh, was null and void as against the Plaintiff. 


'The material facts will appear from the judgment. 


* Civil Appeal No 1 of 1950 against the judgment and decree dated 
28-2-46 of the Lahore High Court in Regular Second Appeal No. 887 of 1942 
(Din Mohammad and Mohammad Sharif, JJ) arising out of decree dated 
21-23-41 of the Senior Sub-Judge, Jullundur in Suit No. 180 of 1940, 
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Mr, Ram Lal Anand, Senior Advocate, (Mr. Harbans Lal 
Mittal, Advocate, with him) instructed by Mr. Ganpat Rai Agent 
for the Appellant. 


Mr. Bakshi Tek Chand, Senior Advocate (Mr. P. S. Safeer, 
Advocate, with him), instructed by Mr. S. P. Varma, Agent for 
the Respondents. 


The judgment of the Court was delivered by: — 


y 


N. Chandrasekhara Aiyar, J, :—The plaintif, Arjan Singh 
alias Puran, brought a suit in the court of the Subordinate Judge, 
Jullundur, against Inder Singh, Kartar Singh and five others, 
for a declaration that a will executed by the first defendant, 
Inder Singh, in favour of the second defendant, Kartar Singh, 
about 14 years ago was null and void as against the plaintiff, who 
was the first defendant's reversionary heir after his death The 
plaint comprised a half share of land measuring 395 kanals in 
the village of Kadduwal. another half share-of land measuring 
837 kanals and 11 marals in the village of Pattar Kalan, and 
four houses in the latter village. In the pedigree attached to 
the plaint showing the relationship of the parties, the plaintiff 
claims Sehja Singh as his 4th ancestor, Jodha Singh and Jai 
Singh are shown as Sehja Singh’s sons. Defendant No. 1, Inder 
Singh is Jodha Singh’s grandson. It is alleged that the parties 
are Jat agriculturists governed bv the customary law in matters 
of alienation of ancestral property and succession, and that as a 
sonless proprietor under this law is not competent to make a will 
in respect of his ancestral property, when there are collaterals 
upto the 5th degree, and as the entire property mentioned in the 
plaint was ancestral, the will made by the first defendant in 
favour of the second defendant who claimed to have been adopted 
by the first defendant was invalid and irieffectual. Plaintiff was 
born on 22-47-1919, and was a minor when the will was made, 





‘and so the suit was within time. 


The suit was contested mainly by the second defendant, 
Kartar Singh, who set up his adoption, and pleaded that the 
properties were not at all ancestral as regards the plaintiff. De- 
fendants 3 to 7 remained ex parte. 
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At the trial, it was admitted that the land situated in Kaddu- 
wal was not proved to be ancestral. The Subordinate Judge held 
that even the land in Pattar Kalan was not shown to be ancestral 
by the evidence adduced on the side of plaintiff, as it was found 
that the common ancestor, Sehja Singh, had not only two sons 
called Jodha Singh and Jai Singh, but a third son named Pohlo, 
and that from the mere fact that the two sons enjoyed the land 
in equal shares, no presumption could arise that the property 
was ancestral and descended by inheritance from the common 
ancestor, when nothing was known about the share of the third 
son. He recorded findings in favour of the plaintiff on the 
issues as to adoption and limitation, but he also held that the 
plaintiff had no locus standi to contest the validity of the adop- 
tion as the period of limitation had expired long before he was 
born. In the result, the suit was dismissed. - 


The plaintiff preferred an appeal to the court of the District 
Judge. He filed an application under order 41, rule 37 and 
section 151 Civil Procedure Code for leave to adduce additional 


. evidence. The document he wanted to be taken on record and’ 


considered, and of which it was alleged that he was not aware 
at the trial, was a kami-beshi statement relating to Mauza Pattar 
Kalan, which contained a note that the third son, Pohlo, gave 
up his interest in the ancestral property in favour of his brothers. 
A copy of the statement was filed along with the appeal memo- 
randum. The application was naturally opposed on behalf of 
the contesting defendants who urged that the plaintiff appellant 
had ample opportunity to produce all his evidence in the lower 
court to prove that the property was ancestral and that the entry 
on which reliance was now sought to be placed appeared on the 
face of it to be a forged one. The District Judge posted the 
application to be heard.along with the appeal itself. On the 
17th March 1943, that is, even before he heard the appeal, the 
District Judge allowed the application. Referring to the two 
entries found in the naqsha kami beshi prepared in 1849-50 and 
the muntakhib asami-war prepared in 1852, which stated that 
Pohlo had relinquished his ancestral share, he observed “ These 
two entries taken together, if found genuine, would enable the 
Court to arrive at a just conclusion. It is, therefore, in the 
interest of justice that the additional evidence should be let in. 
I have taken action under order 41, rule 27 (1) (b) of the Civil 
Procedure Code. This additional evidence would supply mate- 
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rial to remove the defect pointed out in the judgment of the 
Court below, why two of the sons of Sehja Singh came to own 
equal shares of land of Pattar Kalan in the presence of their grd 
brother.” He permitted the parties to call evidence relating to 
the two documents. ‘Iwo witnesses were examined on the side 
of the appellant. Munshi Pirthi Nath is the clerk in the D.C's 
office, Jullundur City, and he brought the record of rights for the 


village Pattar Kalan prepared at the time of the settlement of 


1849-50. Munshi Niaz Ahmad is the office Qanungo in the 
Jullundur Tahsil and he brought the muntakhib asami-war of 
the record of rights preserved at the Tahsil Office. Both of 
them gave evidence about the relevant entries found in the 
registers. 


‘The District Judge reversed the decision of the Subordinate 
Judge and decreed the plaintiff's suit on the strength of this addi- 
tional evidence. He held that the entries relied on for the 
appellant were genuine and not forged and that as Pohlo had 
relinquished his share, the land in Mauza Pattar Kalan was 
ancestral qua the plaintiff. He further found that the suit was 
not barred and was within time under article 120 of the Indian 
Limitation Act, but that the adoption set up by the second 
defendant was not true. As the custom of the district did not 
permit a proprietor to will away any portion of his property, 
whether ancestral or self-acquired, the plaintiff had, in the 
opinion of the District Judge, a right to contest the will. On 
the basis of these findings, he decreed the plaintiff's suit in its 
entirety, including the lands in the village of Kadduwal which 
were conceded to be non-ancestral and also an area of 4 bighas 
and 16 biswas of land in Pattar Kalan which, according to the 
record of rights, was not in the possession of Jodha Singh and 
Jai Singh, but with third parties. 


“ 


Kartar Singh, the second defendant, took the matter on 
second appeal to the High Court. The learned Judges of the 
High Court held that there was nothing to show that the land 
in Pattar Kalan was ancestral and that the District Judge was 
not justified in admitting additional evidence in the shape of the 
naqsha kami beshi and the muntakhib asami-war records. They 
further pointed out that even a superficial observation of the 
original documents led one irresistibly to the conclusion that 
the entry regarding Pohlo giving up his share was a subsequent 


+ 
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It was strenuously argued by the learned Counsel for the 
appellant that it was not open to the High Court to interfere 
with the discretion exercised by the District Judge in allowing 
additional evidence to be adduced and that even assuming that 
there was an erroneous finding of fact, it must stand final as a 
second appeal can be entertained only on the specific grounds 
mentioned in section 100 of the Civil Procedure Code. There 
is, however, a fallacy underlying this argument. The discretion 
to receive and admit additional evidence is not an arbitrary one, 
but is a judicial one circumscribed by the limitations specified in 
order 41, rule 27 of the Civil Procedure Code. If the additional 
evidence was. allowed to be adduced contrary to the principles 
governing the reception of such evidence, it would be a case of 
improper exercise of discretion, and the additional evidence so 
brought on the record will have to be ignored and the case 
decided as if it was non-existent. Under order 41, rule 27, it is 
the appellate court that must require the evidence to enable it 
to pronounce judgment. As laid down by the Privy Council in 
the well-known case of Kessowji Issur v. G. I. P. Railway, (1) 
" the legitimate occasion for the application of the present rule 


- 


interpolation. They came to the conclusion, therefore, that the 
entire land situated in Pattar Kalan was also non-ancestral and 
that the suit should have been dismissed in toto, inasmuch as 
under section 7 of Áct II of 1920; no person is empowered to 
contest any alienation of non-ancestral immoveable property on 
the ground that such alienation is contrary to custom. In view 
of this finding, no other question arose in the case for decision. 
Leave was, however, granted to appeal to His Majesty-in-Council 
and this is how this appeal is now.before us. 


f 


is when, on examining the evidence as tt stands, some inherent 


lacuna or defect becomes apparent, not where a discovery is made, 
outside the Court, of fresh evidence and the application. is made 
to import it;' and they reiterated this view in stronger terms 
even in the later case of Parsotim v. Lal Mohar (2). ‘The true 
test, therefore, is whether the appellate court is able to pro- 
nounce judgment on the materials before it without taking into 
consideration the additional evidence sought to be adduced. 


> (1) (1907) L-R. 84 LA. 115. 
(3) (1981) L.R. 58 LA. 254. 
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In the present case, there is nothing to show that there was 
any lacuna or gap which had to be filled up and that the appellate 
court felt the need for the omission being supplied so that it 
could pronounce a judgment; to put it the other way round, it 
does not appear, and it was not stated, that the District Judge 
felt himself unable to come to a decision without copies of the 
settlement registers that were sought to be put in before him for 
the first time. On the other hand, the District Judge made up 
his mind to admit the certified copies of the kami beshi and 
muntakhib asami-war registers even before he heard the appeal. 
The order allowing the appellant to call the additional evidence 
is dated 17-83-1942. The appeal was heard on 24-4-1942. There 
was thus no examination of the evidence on-the record and a 
decision reached that the evidence as it stood disclosed a lacuna 
which the Court required to be filled up for pronouncing its 
judgment. In the circumstances, the learned Judges of the High 
Court were right in holding that the District Judge was not 
justified in admitting this evidence under order 41, rule 27. 


Even conceding that the reception of additional evidence 
was proper, the District Judge has failed to consider the inherent 
infirmities of the entries in the settlement registers relied on for 
the appellant and the several criticisms that could justly be 
levelled against them for showing that they were spurious. He 
took the entries to be genuine. The only reason assigned by the 
learned Judge for treating the entries to be genuine and not 
forged appears to be that the records had all along remained in- 


- proper custody. As against this rather perfunctory remark, we 


must set the following observations of the learned Judges of the 
High Court: 


Even a superficial observation of the original documents 
leads one irresistibly to the conclusion tbat this entry was a 
subsequent interpolation In nagsha kami beshi there was 
already a remark in that column and the remark relied upon 
which has very awkwardly been inserted there is with a different 
pen and in a different ink. It is even impossible to read it 
clearly. Further, although there are 2 or 3 other places where 
the names of Jodha and Jai Singh appear, no such remark has 
been made against them. It may also be observed that though 
a corresponding remark appears in the column of sharah lagan 
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in muntakhib asami-war where it is evidently out of place in the 
copy retained in the Tahsil Office, there is no such remark in the 
copy which is preserved at the Sadar Office. Even otherwise it 
does not stand to reason why a remark to this effect should have 
been made in this column. The way in which these entries were 


said to have been traced also throws-a lot of suspicion on their 
genuineness. 


t 


We find ourselves in entire agreement with these observa- 
tions of the learned Judges. It is no doubt true that a finding 
of fact, however erroneous, cannot be challenged in a second 
appeal, but a finding reached on the basis of additional evidence 
which ought not to have been admitted and without any con- 
sideration whatever of the intrinsic and palpable defects in the 
nature of the entries themselves which raise serious doubts about 
their genuineness, cannot be accepted as a finding that is con- 
clusive in second appeal. 


If the additional evidence is left out of account, the appellant 
has practically no legs to stand on. There is nothing to show 
that the common ancestor Sehja Singh was possessed of the 
Mauza Pattar Kalan properties which are found subsequently 
entered in the name of two sons in equal shares, with nothing 
said about the share of the third son Pohlo. As a matter of 
fact, the pedigree table shows that there was a fourth son called 
Hamira. If the property had been entered in the registers in 
the name of all the sons in equal shares, there might be some 
ground, however feeble, for presuming.that the property was 
ancestral as alleged by the plaintiff. "There is nothing to show 
that the common ancestor owned the land and that his sons got 
it from him by inheritance in equal shares. 


The District Judge was oboy wrong when he decreed the 
plaintiff's suit even with reference to the lands in Kadduwal con- 
ceded to-be non-ancestral and the land in Khasra No. 2408 
measuring 4 bighas and 16 biswas, which was not in the possession 
of the two sons Jodha Singh and Jai Singh. He was equally 
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parties did not permit the owner to will away any portion of the 
property, whether ancestral or self- acquired; this is contrary to 
section 7 of Punjab Act II of 1920, which is in these terms: 
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“ Notwithstanding anything to the contrary contained in Crvir. 
Section 5, Punjab Laws Act, 1873, no person shall contest any BE 
alienation of non-ancestral immovable property or any appoint- Edu 
ment of an heir to such property on the ground that such aliena- Arjan Singh 
tion or appointment is contrary to custom." | v. 

, Kartar Sıngh 
No other point arises in this appeal which fails and is dis- o, ondrasekhara 
missed with costs in all the courts. Ayar, J. 


S.K.R.C. Appeal disinissed with costs. 


4 


b 
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APPEAL FROM ORIGINAL CIVIL.- 


- 


Before Sir Arthur Trevor Harries, Kt., Chief Justice and 
Mr. Justice S. N. Banerjee. 


DUGARMULL KISSENLAL : 
Ba V. : 
SAMBHU CHARAN PANDEY AND ANOTHER.* 


Suit on a promissory note—Evidence of an agreement only postponing the 
time of payment and without making the contract conditional upon 
certain event, if admissible under proviso 3 of Section 92 of the 
Indian Evidence Act (I of 1872)—Section 46 of the Negotiable Instru- 
ments Act (XXVI of 188r) and Section 92 of the Indian Evidence Act to 
be read together—An endorsee of a pro-note, if holder in due course 

- under Section 9 of the Negotiable Instruments Act-—‘‘ Specific place ” in 
Section 69 of the Negotiable Instruments Act, meaning oL Addreon 
appearing under a maker's signature or at the top of the document, if 
forms part of the Contract. 


P. brought this suit for recovery ‘of Rs. 3,057-8-0-being the principal and 


~ interest due under a promissory note made by Ds in favour of Di and 


endorsed by the latter in favour of P. The question which was raised 


in the trial court was whether De as the maker of the note was liable to P. 


to whom the note had been endorsed by D1 the promisee. In the written 
statement D2 pleaded that P. was not a holder in due course and that the 
promissory note was made on the condition that the amount thereof would 
only be payable to the promisee out of moneys, if any, received by the maker 
as his share of the profits of a firm known as B. Mukherjee & Co., in which 
the maker and others were interested and which was then being wound up 
and accounts of which were being taken: 


Held that (1) the agreement as in the present case that the amount of 
the promissory note would only be payable out of certain moneys to be 
received was only an agreement postponing the time of payment and did not 
affect the immediate iability to pay which arose on execution of the note. 


(2) Section 46 of the Negotiable Instruments Act and Section 92. of 
the Indian Evidence Act should be read together and a contemporaneous 
oral agreement to the effect that a written contract was to be of. no force or 
effect at all, and that it was to impose no obligation at all until the happen- 
ing of a certain event, is admissible under Proviso 3 of the Section 93. 


(3) Evidence of an- agreement only postponing the time of payment 
and without making the contract conditional upon certain event is in- 
admissible under Proviso 3 of Section 92 of the Indian Evidence Act. 


* Appeal Bom Original Decree No 107 of 1950, against the judgment 
and decree of Bose, J. sitting on the Origina] Side; dated 6-4-50. 
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(4) The term ' Holder in due couise' is defined in Section g of the 
Negotiable Instruments Act and an endorsee may also be a holder in due 
couise 1f he is unware of, any demand which has been made before. 


x 


(5) ' Specific place’ ın Section 69 of the Negouable Insuuments Act 
means a place so described as would enable the holder of a note to go to it 
with a reasonable certainty of being able to find the drawer of the note to 
present the note to him. 


(6) An address appearing under a maker’s signature or at the top of a 
document does not form pait of the contract. i 


Appeal by the Plaintif. 


Suit for recovery of money said to be due under a pro- 
missory note. 


The material facts will appear from the judgment. 
Messrs. E. R. Meyer and B. K. Ghosh for the Appellant. 
Mr. Samares Sen for the Respondents. 


The judgments of the Court were as follows: — 


- 





Harries, G. J.:—This is an appeal from a judgment and 
decree of Bose J. sitting on the Original Side, dated April 6, 
1950, by which he dismissed a suit for the recovery of money 
said to be due under a promissory note. 


The plaintif brought tbe suit giving rise to this appeal lor 
the recovery of Rs 2,057-8-o0 being principal and interest due 
under a promissory note made by defendant No. 2 in favour of 
defendant No. 1 and endorsed by the latter in favour of the 
plaintiff. The suit was filed under or. 37 of the Code of Civil 
Procedure on July 8, 1946. Delendant No. 1 took no steps to 
defend the suit, but defendant No. 2 applied for and obtained 
leave to defend the suit and the only matter before Bose J. was 
whether defendant No. 2 as the maker of the note was liable to 
the plainuff to whom the note had been endorsed by defendant 
No. 1 the promisee. 


Vor. 85.] HIGH COURT. 


In the.plaint the plaintiff is described as a firm registered 
under-the Indian Partnership Act and as such was entitled to 
bring the suit in the name of the firm. In the plaint it is pleaded 
that defendant No. 2 executed the promissory note in favour of 
defendant No. 1 the note being said to be for Rs. 2,000 /- payable 
on demand and bearing interest at the rate of six. per cent.per 
annum. According to the plaint the note, which' was executed 
on January 7, 1946 was endorsed by the promisee defendant 
No. 1 in favour of the plaintiff for valuable consideration on 
April 2, 1946. On May 38, 1946 it is said that the plaintiff 
demanded payment from defendant No. s, but the latter refused 
to pay and notice of dishonour was duly given. The amount due 
was said to be Rs. 2,057-8-o, being Rs. 2,000/- principal and 
Rs. 57-8-o interest. The claim was therefore made against both 
the defendants for this sum. 


In the written statement filed by defendant No. 2 the latter 
did not admit that the plaintiff was a registered firm and further 
denied that there was any consideration for the making or for 
the endorsement, of the note. It was further pleaded that the 
plaintiff was not a holder in due course and that the promissory 
note was made on the condition that the amount thereof would 
only be payable to the promisee out of moneys, if any, received by 
the maker as his share of the profits of a firm known as 
B. Mukherjee and Company in which the maker and others were 
interested and which was then being wound up and the accounts 
of which were being taken. It was pleaded that the accounts 
of that partnership firm, had not been taken and therefore 
liability under the note had not yet arisen. The suit was there- 
fore premature. It was pleaded that the plaintiff was aware ‘of 
the terms and conditions upon which this promissory note was 
executed and, in the alternative, of the fact that there was no 
consideration for the making of the promissory note. There was 
a denial that the plaintiff gave any consideration for the endorse- 
ment of the promissory note in his favour. It was stated that the 
endorsement, if any was obtained by the plaintiff fraudulently 
and in collusion with the promisee with intent to cause injury to 
the maker thereof namely, defendant No. 2. Want of present- 
ment was not pleaded but it was pleaded that the plaint disclosed 
no cause of action. It was later contended that presentation was 
necessary and as it was not pleaded i in the plaint the latter docu- 
ment disclosed no cause of action. 
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THE CALCUTTA LAW JOURNAL. — [Vor. 85. 
The following issues were framed by the learned Judge: 
(1) Is the plaintiff firm a registered firm? 


(3) Was there consideration for the making or endorse- 
` ment of the promissory note in suit? 


(3) Was the promissory note made on the terms and con- 
ditions as alleged in paragraph 4 of the written state- 
ment and had the plaintiff notice thereof? Can such 
terms and conditions be proved or are they ad- 
missible in evidence? : 


(4) Is the plaintiff a holder in ‘due course of the Pro- 
missory eet a. Soon 


(5) Does the plaint disclose any cause of action in the 
absence of pleading as to presentment of the pro- 


* missory note to the defendant No. 2? 


(6) To what reliefs, if any, is the plaintiff entitled? - 


The learned Judge was satisfied that the plaintiff firm was 
registered and that issue was decided in favour of the plaintiff and 
no argument has been addressed to us upon that issue. He de- 
cided the other issues in favour of the defendant except chat he 
held that the note was given for consideration. 

It will be convenient to deal firstly with issue No. 3 namely, 
whether the promissory note was made on the terms and ‘con- 
ditions alleged in paragraph 4 of the written statement and 
whether the plaintiff had notice of such terms. The question 
must also be considered whether or not the defendant could 
adduce evidence to prove the terms and conditions alleged by 


-reason of section 92 of the Indian Evidence Act. 


The Promissory note was in these terms: 


10A, Shibsankar Mullick Lane, Calcutta. 


7th January, 1946. 
Rs. 2,000/- 


Vor. 87.] HIGH COURT. 


On demand I promise to pay Sambhu Charan Pandey of 
No. 3 Barada Mitter Lane, Calcutta or order at Calcutta, the 
sum of rupees two thousand together with interest at the rate of 
6% per annum, for value received. | 


Sd/- Bibhuti Bhusan Mukherjee. 
; H-1-48. 


l 


On the back of the promissory note appears this endorsement 
“please pay to the Dungarmull Kishenlal or order", and the 
signature underneath of Sambhu Charan Pandey, and the date, 


2-4-46. 


In paragraph 4 of- the written statement the following plea 
was taken. 


“The said promissory note was further made on the 
term and condition that the amount thereof would only 
be payable to the defendant Sambhu Charan Pandey out of 
the moneys received by this defendant if any as his share of 
the profits of a firm of the name of B. Mukherjee & Com- 
pany in which this defendant and certain other persons were 
partners after the accounts of the said firm had been taken 
and adjusted between the said partners. The said accounts 
have not yet been taken or adjusted in spite of the defend- 
ants best efforts and no money in respect of this defendant's 
said share of the profits of the firm of B. Mukherjee & 
Company has yet been received by or paid to him or in fact 
ascertained." 


By this paragraph it is clear that defendant No. 2 pleaded 
that this note was given upon a condition, namely that the maker 
thereof would only be liable under it if moneys were received 
' by the maker as his share of the profits of a certain partnership 
firm and that such liability would only arise after the accounts 
had been taken and the profits ascertained. As the accounts had 
` not been taken and the share of the profits had not been ascer- 
tained the maker of the note was not liable when the suit was 
instituted. In short the plea is that the suit was, to say the least 
of it, premature. 
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The learned Judge held that this note had been made and 
given to the promisee upon the terms alleged in paragraph 4 of 
the written statement. In his view-no liability under the note 
could arise until the partnership accounts had been taken and 
the share of the profits, if any of the maker of the note had been 
ascertained As no such accounts had yet been completed the 
learned Judge was of opinion that di suit must fail as it was 
premature. 


The plaintiff appellant contended before us that the evi- 
dence did not establish that this note had been given upon the 
terms and conditions alleged. The plaintiff contended that at 
most the arrangement between the parties merely postponed the 
time for actual payment. The note, it was argued, created a 
liability to pay from the moment it was executed and that all 
that the arrangement between the parties amounted to was an 
agreement postponing the time for payment. 

On May 28, 1946 the attorneys for defendant No. 2 wrote to 
defendant No. 1 and in this letter the terms of the arrangement 
between the parties were set out, The attorneys admit that de- 
fendant No. 1 performed valuable services in bringing about a 
settlement between defendant No. 2 and his partners relating to 
the partnership business of Messrs. B. Mukherjee & Co., Accord- 
ing to the letter it was agreed that for such services as well as 
previous services rendered to the firm of Messrs. B. Mukherjee 
& Co., with regard to procuring orders for the firm, the attorney's 
client, namely, defendant No. 2 agreed to pay defendant No. 1 
a sum of Rs. 2,000/- as remuneration. In short, it is alleged 
that there was an agreement to pay an amount for services 
rendered without any condition whatsoever This arrangement 
it Is said was made in the month of December 1945. In the 
letter it 1s then said that either at the end of December, 1945 or 
at the begining of January, 1946 defendant No. 1 wanted to be 
assured that the sum of Rs. 2,000/- which defendant No. 2 had 
promised to pay him, would be paid and accordingly it is said, de- 
fendant No. 2 executed a promissory note for the sum of 
Rs. 2,000/- in favour of defendant No. 1. 


It is said that when this promissory note was executed it 
was orally agreed between the parties that the sum of Rs. 2,000/- 
would be actually paid to defendant No. 1 after the account of 


Vor. 87.] HIGH COURT. 


the firm of Messrs. B. Mukherjee & Co., was completed and de- 
fendant No. 2 had received his share of the profits thereof. It 


is to be observed that in this agreement, as set out in the letter, ` 
all that is suggested is that the actual payment of the sum due ` 


under the note would be postponed until the accounts. of the 
partnership had been taken and deféndant No. 2 had received 
his share of the profits. It is not suggested that liability under 
the note would only attach when the partnership accounts had 
been taken and the amount of the profits, if any, of defendant 
No. 3, had been ascertained. 


It is then stated in the letter that defendant No. 1 had re- 
presented that he was in serious financial difficulty and that in 
consequence a sum of Rs. 625/- had been paid by defendant No. 2 
to defendant No. 1 "in part satisfaction of the said sum of 
Rs. 2,000/- only." 


. The letter then goes on to state that the accounts of the 
firm of Messrs. B. Mukherjee & Co., had not been taken owing 
to the dilatory tactics of the managing partner and further that 
such adjustment of accounts were not likely to be completed 
without the intervention of the Court. 'It is then stated that 
defendant No 1 had, sometime in March, 1946 agreed to procure 
a loan of Rs. 5,000/- for defendant No. 2, and had been paid a 
sum of Rs. 125/- as commission in advance. But defendant No. 1 
had failed to secure any loan. ‘The attorney therefore requested 
defendant No. 1 to return the promissory note for Rs. 2,000/- 
together with the sums of Rs. 625/- and Rs. 125/- and the letter 
concludes with this statement: 


" It is needless for me to say that my client will pay you 
the said sum of Rs. 2,000/- out of his share of profits of the 
said firm of Messrs. B. Mukherjee & Company as and when 
he would receive the same." 


- Strange to say, on the same day, namelv, May 38, 1946 the 
attorneys for the plaintiff wrote to defendant No. 2 demanding 
the sum of Rs. 2,000/- with interest due on the promissory note 
executed by defendant No. 2 in favour of defendant No. 1 which 
had been endorsed in favour of the plaintiff. 


~~ 
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On May 31, 1946 the attorneys for defendant No. 2 replied 
to the letter of May 28, 1946 written by the plaintiff's attorneys. 
In this letter it is stated that the note for Rs. 2,000/- was not 
given for valuable consideration. The attorneys also asked 
the plaintiff’s attorneys as to the nature of consideration given 
by the plaintiff when the note was endorsed in their favour. It 
is to be noticed that in the earlier letter of May 28, 1946 it was 
admitted that the note was given for valuable consideration, 
namely as remuneration for service rendered. 


. If the issue had to be decided on the correspondence I would 
have no hesitation in holding that the oral agreement between 
Defendants Nos. 1 and 3 merely related to time for payment ot 
what was due on the note; in short, that it related to the dis- 
charge of the liability under the note and not to the existence 
of liability under the note. 


* 


The parties however gave evidence and it will be necessary 
to consider this evidence. The onus of establishing this agree- 
ment clearly rested on defendant No. 2 but it is to be observed 
that the plaintiff first gave evidence. 


It was not suggested that the plaintiffs witness Dungarmull 
Jhunjhunwalla was present when this agreement was made 
between defendants Nos. 1 and g. But it was suggested to him 
that he was aware of the conditions upon which this promissory 


note was executed. The only cross-examination of this witness 


was a suggestion that he was aware of the fact stated in paragraph 
4 of the written statement. It will be convenient to set out the 
relevant question and answers: 


248. Q. I am suggesting to you that you were aware of the 
facts stated in para 4 of the written statement at the 
tinte when you advanced the moneys? 


A. I donot agree. This was not known to me. 


280. ©, That the promissory note was executed under the 
circumstances mentioned in ‘para 4 of the written 
statement? 


Vor. 87.] HIGH COURT. 


Á. Ido not know anything about that. I do not know 
the circumstances mentioned in para 4 of the written 
statement. 


381. Q. "That you have filed a suit in collusion and conspiracy 
with Sisir Kumar Mitra and Sambhu Pandey? 


4 


A. Ido not agree. 


« These were the only suggestions made to the plaintiff who 
obviously had no personal knowledge of the alleged agreement. 


Defendant No. 2 gave evidence and he gave the following 
account of what occurred between him and defendant No. 1 when 
the note was executed. 


5. Q. =" o * T Will you please tell my 
Lord the facts leading to the execution of the pro- 
missory note executed by you on the 7th of January 
1946? 


A. When as a result of these attempts at an amicable 
settlement a consent decree was passed in this Court 
Sambhu Charan Pandey represented to me that he 
had done a lot for us both in the'suit and before that, 
so that he expected to be remunerated. It was 
arranged thereafter that he would be paid a sum of 
Rs. 2,000/- He asked for that amount and I said that 
I would not be in a position to pay the amount in 
cash because the amount was lying in the accounts of 
the firm. I said that I would write out something 

- to show that this money was being given. He said 
that that would not do and I would have to write a 
promissory note. ‘Thereupon Summermul] Chow- 
dhury and my partner Sisir Kumar Mitra both 
insisted that I should execute such a promissory note 
As there was no danger in doing so because the money 
was already in their own account and the suit was 
settled, I accordingly executed the promissory note." 


If the matter had rested there I should have no difficulty in 
holding that the agreement, if-any, merely related to the time 
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for payment. It was merely an arrangement postponing the time 
for the discharge of the liability created under the note. ‘There 
is nothing in the answer which would suggest that there was to 
be no liability until the profits had been received by the maker 
of the note. Defendant No. 2 states that the arrangement was 
for the payment of Rs. 2,000/- and that the note was executed 
to secure such payment. Putting his answer at its highest in his 
favour it only amounts to this that there was some nebulous 
arrangement that payment would not be made immediately. 


It is quite clear that Counsel for defendant No. 2 was not 
satisfied with this answer and he immediately asked the following 
question: | E 


"18. Q. Please tell My Lord exact agreement between you and 
Sambhu Charan Pandey regarding the promissory 
note and the payment of the monies agreed to be paid 
to Sambhu Charan Pandey? 


A. It was agreed between us that after the final settlement. 
of our accounts, Sambhu Charan Pandey would be 
paid a sum of Rs. 2,000/- out of the share of my 
profits which was lying in those accounts.” 


The subsequent answer was very different from the account 
which he had given immediately before and this answer was only 
given when Counsel suggested to him that he should give the pre- 
cise terms of the agreement. When he did not realise that he 
was giving the terms of the agreement, his version was very 
different and I find it very difficult to believe the Jatter version 
which he gave having regard to the earlier version. Further this 
Jatter version is not the version given by his attorney who set 
out in the letter of May, 28, 1946, the terms of the alleged agree- 
ment. 


Later defendant No. 2 was cross-examined and he had to 
admit that he had paid a sum of Rs. 625/- in respect of this pro- 
missory note. The admission of such a payment also appears to 
be wholly inconsistent with the version of the agreement now set 
out in paragraph 4 of the written statement. If there was to be 
no liability under the note until the profits, if any of defendant 


Vor. 87.] HIGH COURT. 


No. 2 in the partnership firm had been ascertained, how came 
it that defendant No. 2 paid a sum of Rs. 625/- on account of 
this note? Had the partnership accounts disclosed no profit, 
there would be no liability under the note, according to defend- 
ant No. 2. Yet he paid Rs. 625/- on account before it had been 
ascertained whether he was liable to the plaintiff for any sum 
whatsoever. 


The learned Judge was of opinion that when this note was 
executed by defendant No. 2 in favour of defendant No. 1 there 
was an oral agreement postponing the existence of the liability 
under the note. In his view the agreement was to the effect that 
no liability under the note would arise until the partnership 
accounts had been taken and the share of defendant No. 2, if 
any, in the profits ascertained or paid to him. 


In my view the eyidence does not establish such an agree- 
ment. The first version of the agreement given by defendant 
No. 2 made it clear that liability under the note was not to be 
conditional upon the ascertainment of the amount of profits on 
taking the partnership account. Defendant No. 2 admitted 
liability and agreed to pay. The promissory note was merely 
executed because he was not in a position to pay immediately. 
Further that is the version of the arrangement given by the 
attorney of defendant No. 2 in the letter of May 28, 1946. In 
face of the earlier statement of defendant No. 2 and the state- 
ments contained in this letter I find it impossible to accept the 
later version of defendant No. 2 that liability under this note 
was conditional upon the ascertainment of profits on taking the 
account of the partnership firm of Messrs. B. Mukherjee & Co. 
For these reasons I am unable therefore to agree with the finding 
of the learned Judge and I would hold that the agreement at 
most was only an agreement postponing the time of payment and 
did not affect the immediate liability which arose on execution 
of the note. l 


It was contended on behalf of the plaintiff appellant that 
evidence relating to the agreement alleged was inadmissible. “But 
the learned Judge ruled that such evidence was admissible by 
reason of proviso 3 to section gz of the Indian Evidence Act. 
The learned Judge pointed out that it was clear from section 46 
of the Negotiable Instruments Act that as between parties to the 
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note and any holder of the instrument other than a holder in 


. due course, it could be shown that a negotiable instrument was 


delivered conditionally or for a special purpose only. But he 
rightly pointed out that section 46 of the Negotiable Instruments 
Act and section 93 of the Indian Evidence Act should be read 
together. If the agreement alleged by defendant No. 2 amounted 
to postponing liability under the note until the performance of 
the condition, then evidence of such agreement would I think 
be admissible under proviso 3 to section 93 of the Indian Evi- 
dence Act. If on the other hand the agreement only amounted 
to an arrangement for payment and did not affect the liability 
under the note then evidence of such agreement could not be 
given as it would be evidence of an agreement contrary to the 
agreement of the parties as evidenced by the note itself. It is to 
be observed that in the note it is stated that the sum was payable 
on demand and any agreement postponing payment would be in 
direct conflict with the terms of the note. 


Whether parties to a note payable on demand can enter into 
an oral agreement contrary to the terms of the contract contained 
in the note was considered by Sale J. of this Court in the case of 
Ramjibun Serowgy v. Oghore Nath Chatterjee (1). In that case 
the promissory note was payable on demand. But it was pleaded 
that the note was executed on the following terms: — 


“That in the year 1895 a settlement of accounts was 
come to between the plaintiff and the defendant, and it 
‘was thereupon agreed between them that the said hundis 
should be cancelled, and that the. defendant should pay the 
plaintiff the sum of Rs. 4,000/- in cash and give him a pro- 
missory note for the sum of Rs. 7,000/- in full discharge of 
àll his claims against the defendant in respect of the said 
hundis and of all other claims against the defendant up to 
that; and it was further agreed between the plaintiff and the 
defendant that the plaintiff should not bring any suit to 
enforce payment of the said promissory note until the de- 
fendants share in the compensation money awarded in the 
Land Acquisition Case No. 181 of 1892 in the Court of the 
District Judge of 24 parganas should be received by him." 


The question which the learned Judge had to decide was 
whether evidence in proof of this alleged contemporaneous oral 


(1) (1897) LL.R 25 Calc. 401. 


Vor. 87.] iitcH COURT. 


agreement was admissible having regard to the terms of section 92 
of the Indian Evidence Act. 'The learned Judge held that such 
evidence was not admissible. At page 403 he observed: 


“The oral agreement which is set up in the 4th para- 
graph of the written statement, and which is sought to be 
proved for the purpose of limiting the defendants' liability 
under the promissory note, must, it seems to me, be read in 
one of two ways. Either it must be read in the literal sense 
of the words, as constituting an undertaking on the part of 
the plaintiff not to enforce the note by suit until the happen- 
ing of a certain event or else it must be read as meaning that 
the legal obligation of payment was to be postponed to, or 
made conditional upon, the happening of a certain event. 
In whichever sense the words are read, the agreement appears 
to me to have the effect of varying the terms of the contract 
as contained in the promissory note, and I think the result 
is the same whether the section be read in the light of the 
English cases which have been cited, or whether it be 
construed apart from those authorities. 


Upon the promissory note the engagement is an absolute 
engagement to pay on demand. The defendant seeks to set 
up a contemporaneous oral agreement, the effect o£ which is 
to qualify or restrict that engagement." 


Later the learned Judge observed: 


"I do not think that it was intended by proviso g 
(section 92 of the Indian Evidence Act) to permit the terms 
of a written contract to be varied by a contemporaneous 
oral agreement; but having regard to the illustrations (b) and 
(j), I think the proper meaning of proviso 3 is that a con- 
temporaneous oral agreement to the effect that a written 
contract was to be of no force or effect at all, and that it 
was to impose no obligation at all until the happening of a 
certain event, may be proved." 


"This case decided by Sale J. was referred to with approval 
by Lord Wright in the case of Rowland Ady v. Administrator 


General of Burma (1). Yn that case their Lordships of the Privy 
(1) [1988] A.I.R. P.C. 198 
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Council laid down that it was necessary to distinguish a collateral 
agreement which altered the legal effect of an instrument from 
an agreement that an instrument should not be an effective 
instrument until some condition was fulfilled; or, to put it in 
another form, it was necessary to distinguish an agreement in 
defeasance of a contract from an agreement suspending the com- 
ing into force of the contract contained in the promissory note. 
Their Lordships of the Privy Council held that where a pro- 
missory note was, by its express terms, payable on demand, that 
is at once the obligation under the note attached immediately.’ 
A collateral oral agreement not to make demand until certain 
specified condition was fulfilled had the intention and effect of 
suspending the coming into force of that obligation, which was 
the contract contained in, the promissory note. Such an oral 
agreement constituted a condition precedent to the attaching of 
the obligation and was within the terms of proviso g to section 92. 


On the facts of the case their Lordships of the Privy Council 
held that by the terms of the oral agreement no liability under 
the note could arise until the happening of an event. That 
being so, the case fell within proviso 3 to section gg of the Indian 
Evidence Act. ‘Their Lordships however made it clear that un- 
less the agreement had the effect of making the liability con- 
ditional upon the happening of an event proof of an oral agree- 
ment at variance with the:terms-of the note would not be per- 
mitted. At page 203 Lord Wright observed: 


“A case like the present is to be distinguished from 
that dealt with an Ramjibun Serowgy v. Oghore Nath 
Chatterjee (1) in which the promissory note, though absolute 
in its terms, was said to be subject to an oral agree- 
ment, providing that it was not to be enforceable 
by suit until the happening of a particular event. Sale J. 
in rejecting this evidence expressed his opinion that the 
proper meaning of proviso 3 was that the contemporaneous 
oral agreement to be admissible must be to the effect that a 
written contract was to be of no force at all and was to 
constitute no obligation until the happening of a certain 
event. This description in their Lordships’ judgment applies 
to the present case. To the same effect Page, J. in Walter 
Mitchell v. A. K. Tennent (2), held that the collateral agree- 
(1) (1897) I L.R. a5 Calc. 401. 
(2) (1935) LL.R. 52 Calc. 677. 


VoL, 87.] ' HIGH COURT; 


ment alleged in that case constituted a condition precedent 
to the attachment of any obligation under the cheques in 


question so that they remained inoperative until the con- 
dition was fulfilled." 


A similar view to that taken by Sale J. was taken by a Bench 
of the Bombay High Court in Vishnu Ramchandra Joshi v. 
Ganesh Krishna Sathe (1), in which it was held that in a suit on 
a promissory note payable on demand no evidence could be 
allowed to prove a contemporaneous oral agreement whereby the 
plaintiff was sãid to have agreed that he would not present the 
note until he had discharged certain incumbrances on a property 
he had sold to a third party. Such an agreement could not be 
brought within the terms of proviso 3 to section 93 of the Indian 
Evidence Act. 


Holding as I do that a contemporaneous oral agreement 
alleged in. paragraph 4 of the written statement in the present 
case merely postponed the time for payment and did not made 
the liability of the maker of the note conditional upon the results 
of the partnership account, I am bound to hold that the evidence 
adduced as to this condition was inadmissible and was therefore 
wrongly admitted by the learned Judge. The note therefore 
must be regarded as a note payable on demand at Calcutta. 


Even if the evidence tendered to establish this agreement 
was admissible, nevertheless the defendant No. 2 could not rely 
upon such agreement as against the plaintiff. As I have already 
stated, section 46 of the Negotiable Instruments Act would make 
an- agreement rendering liability conditional on the happening 
of an event binding between the parties to the note and any 
holder of the instrument other than a holder in due' course. 
But in my view the plaintiff in this case was a holder in due 
course and had no notice of this alleged agreement. It was 
contended that the plaintiff was not a holder in due course. 
But in my view he was such a holder and I shall consider this 
point later. Being a holder in düe course he would not be 
bound by the terms of any such agreement unless he had know- 
ledge of it when the note was endorsed to him. 


As I have already stated it was put to the plaintiff's witness 
Q) (921) LE-R. 45 Bom. 155 
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that he had knowledge of this arrangement: when the note was 
endorsed. But the witness denied any such knowledge. The 
learned Judge however held that he had knowledge and clearly 
the onus was upon the defendant No. 2, if the plaintiff was a 
holder in due course. Defendant No. 2 gave no direct evidence 
that the plaintiff had knowledge. According to his evidence the: 
arrangement pleaded in paragraph 4 of the written statement 
was made between defendant No. 2 and defendent No. 1 in the 
presence of Sumermull Chowdhury and Sisir Kumar Mitra and 
there is no suggestion at all that the plaintiff was present. 
However Sumermull was a relation of the plaintiff and the 
learned Judge appears to have assumed that because Sumermull 
knew of the arrangement he must have informed the plaintiff. 
The plaintiff admitted that he had taken the note from defend- 
ant No. 1 and paid the latter Rs. 2,000/- on the suggestion of 
Sumermull and from that fact the learned Judge seems to have 
assumed that the plaintiff must have known of the agreement. 
It appears to me that from those facts it could not be inferred 
that the plaintiff must have been aware of the agreement. If 
he was a holder in due course the defendant would have to 
prove that the plaintiff knew of the agreement and it would not 
be sufficient for the Court to suspect that he must have known. 
Suspicion is not proof." It is true that the court might hold that 
the plaintiff knew of the agreement though no direct evidence 
that the plaintiff had been told of such an agreement was forth- 
Coming. If circumstances were established from which it would 
be inferred that the plaintiff must have known of the agreement 
then the Court could hold that he did know. However I do 
not think that any court could hold that the plaintiff must have 
known of this agreement merely from the fact that Sumermull 
Chowdhury knew of it and that the plaintiff had paid a sum of 
money for this note to defendant No. 1 at the instigation of 
Sumermull. It might be that Sumermull wished defendant 
No. 1 to have the Rs. 3,000/- and he might well have suppressed 
this agreement in order to induce the plaintiff to take the note 
and advance the sum of Rs. »,000/-. At most the Court might 
suspect that the plaintiff knew. But it appears to me that it was 
not established that the plaintiff was aware of this condition 
when he paid Rs. 2,000/- to defendant No. 1 and accepted the 


note endorsed in his favour. That being so, it appears to me 


that even if the alleged oral agreement was as alleged by defend- 


t 
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ant No. 2, it could not be pleaded in defence to the plaintiff's 


claim as the latter was à holder in due course. 


I shall now deàl with issue No. 2 as to whether there was 
considération for the making and endorsement of the note in 
question. It seems to me quite clear from -the evidence of 
defendant No. 2 and from the terms of the letter of defendant 
No. 2's attorney, dated May 28, 1946 that this note was executed 
for consideration. Defendant No. 1 had performed useful 
services for defendant No. 2 and for the firm of which defendant 
No. 3 was a partner. The note was given in consideration of 
those sérvices: The performing of services can be consideration 
for such a note and it was not seriously suggested that the note was 
withoüt consideration. It is true that in a later letter dated 
May 31, 1946 the attorney for defendant No. 3$ suggested that 
the note was not for valuable consideration. But having regard 
to the evidence it must be held that defendant No. 1 gave 
‘consideration for the note and thàt was the view of the leatned 
Judge. 

The learned Judge however held that the plaintiff gave no 
consideration to defendant No. 1 when the note was endorséd 
by the latter. - 


I think it is clear that the onus of proving want of considera- 
tion rested on the defendant. Section 118 of the Negotiable 
. Instruments Act provides that until the contrary is proved the 
following presumptions shall be made: 


"(a) that every negotiable instrument was made -or 
drawn for consideration, and that every such instrument, 
when it has been accepted, indorsed, negotiated or trans- 
ferred, was accepted, indorsed, negotiated or transferred for 
consideration." 


The presumption therefore was in favour of the plaintiffs 
and this presumption would have to be rebutted by defendant 
No. 2. The learned Judge held that the presumption had been 
tebtitted. But in my view there was no material upon which he 
could so hold. 


The plaintiff's witness in evidence stated that he paid a sum 
e 


- 
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of Rs. 2,000/- to Sambhu Charan Pandey.for this note. He 
stated that the transaction had been brought about by Sumermull 
Chowdhury to whom he was related. Sumermull Chowdhury 
and defendant No. 2 were friendly and the plaintiff stated that 
he advanced the money to defendant No. 1 at Sumermull's 


request and recommendation. ‘The plaintiff admitted that he 


knew very little about defendant No. 1, but Sumermull had 
told him that defendant No. 1 was an honest person to whom 
money could be safely advanced. - 


The learned Judge was not prepared to accept the plaintiff's 
evidence and came to the conclusion that no money could have 
been paid by the plaintiff firm to defendant No. 1. The plain- 
tifs witness however produced the firm's books and the book 


showed that a sum of Rs. 2,000/- had been paid to defendant 


No. 1 on the day the note was executed. The plaintiff's witness 
was asked questions as to the denomination of the notes which 
he paid to Sambhu Charan Pandey. But he was unable to give 
the denomination. From this the learned Judge inferred that 
his evidence could not possibly be true. It is to be observed that 
the learned Judge does not in terms hold that the books pro- 
duced were forgeries. But I think that is implied in his finding. 


It was common ground that in the year 1946 the plaintiff 
had lent defendant No. 2 a sum of Rs. 5.000/- and he was ques- 
tioned in cross-examination about this transaction. He was 
asked how the money was lent and he stated that his books would 
show. The books were referred to and the books showed that a 
sum of Rs. 5,000/- had been advanced to defendant No 2 in 


cash and this loan was admitted by defendant No. 2. In short, 


the only attempt made by defendant No. 2 to question these 
books showed that the books were properly kept and accurate. 
That being so, it is somewhat difficult to understand how the 
learned Judge could reject the entry relating to the payment of 
Rs. 2,000/- to defendant No. 1 as recorded in the books. 


The books were admitted in evidence and were on the 
record and we have examined them. It was not suggested that 
there was anything suspicious on the face of these books. They 
appear to have been properly kept and the entry relating to the 
payment of Rs. 3,000/- to defendant No. 1 appears not at the 
bottom of a page where possibly it could have been interpolated 
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later, but it appears at the head of a page where it could not Crvir. 
have been interpolated. Of course the whole of the book may 

have been forged. But as I have said the books were certainly ue 
accurate with regard to the advance of Rs. 5,000/- to defendant Dungarmull 
No. 2, I do not think that the learned Judge was entitled to = Kissenlal 
reject these books as forgeries merely because he was not satisfied cos. TN 
that the plaintiff had made sufficient enquiries about the financial Pandey. 
stability of defendant No. 1 and further could not remember the 
denomination of the notes handed over to defendant No. 1. Harries, C.J. 





It must be remembered that the plaintiff was giving evidence 
four years or more after the transaction and it would not be 
strange that he could not remember the denomination of the 
notes and that he could not give any detailed particulars of the 
transaction without reference to his books. Further it appears 
to me that i£ Sumermull Chowdhury recommended this loan the 
plaintiff might well have advanced the money to defendant No. 1. 
He was related to Sumermull Chowdhury and apparently relied 
upon his judgment in other transactions, if his evidence is to be 
believed. Further it is quite clear that Sumermull Chowdhury 
was a friend of defendant No. 1 because it is the evidence oí 
defendant No. 1 that Sumermull Chowdhury was present when 
the arrangement was made between defendant No. 2 and de- 
fendant No. 1 relating to the payment of the note. The plaintiff 
might well have accepted the assurance of Sumermull Chowdhury 
and advanced this money. The note was-endorsed to him and 
the money was recoverable not only from defendant No. 1 but 
from defendant No. 2, the maker of the note. ‘The onus, as I 
have said, for showing that there was no consideration for this 
note rested on defendant No. 2. Even if the evidence of the 
plaintiff was not accepted that in itself would not discharge the 
onus. 'The onus.could be discharged by proof of circumstances 
from which it could be inferred that there was no consideration. 
But no such circumstances were established from which such an 
inference would inevitably have to be drawn. Defendant No. 2 
could of course give no direct evidence and all that can be said 


is that the learned Judge appears to have thought that the 
evidence of the plaintiff's witness corroborated by his books could 
not be accepted. I do not think that in such, greumai the 
learned Judge could possibly bold that there was no consideration 
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for this note. Defendant No. 2 in my view did not discharge 
the onus which the law placed upon him and further I can see 
no grounds for rejecting the plaintiff’s testimony that he paid 
Rs. 2,000/- for this note, as his evidence is corroborated by his 
books of accounts which were strictly proved. As I have said, 
there is nothing suspicious in these books and when they were 
tested in cross-examination they were found to be strictly 
accurate in that they correctly recorded an advance of 
Rs. 5,000/- to defendant No. 2 himself. 


The learned Judge came to the conclusion that the plain- 
tiff was not a holder in due course as he had given no considera- 
tion for this note when it was endorsed to him. I have already 
held that the plaintiff gave consideration for the note or that it 
must be presumed that he did, and further that he had no notice 


of the agreement pleaded in paragraph 4 of the written state 
ment. | 


Mr. Sen on behalf of the defendant No. 2 however con- 
tended that in spite of these findings it could not be held that 
the plaintiff was a holder in due course. That term is defined 
in section 9 of the Negotiable Instruments Act in these words: 


Holder in due course ' means any person who for con- 
sideration became the possessor of a promissory note, bill of 
exchange or cheque if payable to bearer, or the payee or 
indorsee thereof, if payable to order, before the amount 
mentioned in it became payable, and without having 

- sufficient cause to believe that any defect existed in the title 
of the person from whom he derived bis title " 


‘The endorsement on the note read: “ Please pay to Dungar- 
ET Kishenlal or order." Mr. Sen contended that as a result of 
the definition. tbe plaintiff could not be a holder in due course 
because he became an endorsee after the amount mentioned in 
the note had become payable. 'The note is payable on demand. 
and, liability on such a note arises immediately and, the amount 
becomes payable immediately the note is executed. Proof of 
demand is not necessary and therefore Mr. Sen contends that 
having become an endorsee of this note after the amount men- 


tioned in it had: become payable he:could not be a holder in due 
course. 
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If we accede to this argument then no endorsee of a pro- 
missory note payable on demand can ever be a holder in due 
course. If the definition is construed literally that might be so. 
But it has been held in this Court and elsewhere that a note 
payable on demand can be endorsed to a person who will be a 
holder in due course until demand is made for payment of the 
sum due under the note. In fact it has been held that even if a 
demand has been made an endorsee may yet be a holder in due 
course if he was unaware of the fact of such a demand. 


It was also suggested by Mr. Sen that the plaintiff bad 
sufficient cause to believe that defendant No. 1 who endorsed the 
note had no title. He pointed out that according to Indian 
Law the endorsee must exercise due diligence when accepting an 
endorsement of this kind. We are satisfied that the plaintiff 
did not pay a sum of Rs. 2,000/- until he was satisfied by the 
assurance of his relative Sumeimull Chowdhury that the defend- 
ant was an honest man to whom money could be safely advanced. 
That being so, I do not think that it can be possibly argued that 
the plaintiff was not a holder in due course by reason of the 
fact that the note was endorsed to him after the amount stated 
had become payable or on the ground that he had sufficient cause 
to believe that there was a defect in the title of defendant No. 1. 


It was contended before the trial court and again urged 
before us that the plaintiff disclosed no cause of action because 
presentment of the note had not been pleaded. It was urged 


that on the face of it the note was payable at a specific place and 


therefore the presentment of the note had to be' proved before a 
suit could be brought. 


The note recorded a promise to pay defendant No. 1 or 
order at Calcutta and that, it is said, is a note payable at a specific 
place and therefore must be presented for payment at the place 
by reason of section 6g of the Negotiable Instruments Act. 
Section 69 of the Negotiable Instruments Act is in these terms: 


“A promissory note, or bill of exchange; made, drawn 
or accepted payable at a specified place inust, in order to 
charge the maker or drawer thereof, be eene for pay- 
ment at the- place." 
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If this note was payable at a specified place, presentation for 
payment at that place was a condition precedent and such would 
have to be pleaded and proved. ‘There’ was a pleading of pre- 
sentment and there was no proof. 


Shambhu Charan -~ 


Pandey. 


e 


Harries, C.J. 


$5 xs "The learned Judge "was of opinion that this was a note pay- 


able at a specified place and as there was no pleading or proof of 
presentation, the plaint disclosed no cause of action. 


e~ 


The plaintif however contended that the note was not 


"payable at a specified place. He urged that Calcutta a huge 


city with a population of between four and six million could 
never be regarded as a specified place and so to regard it would 
reduce, presentation to an absurdity. 


Section 69 lays down that where a promissóry note is made 
payable at a specified place the note must be presénted for pay- 
ment at the place. That presupposes that the place is defined 
with sufficient particularity to enable the holder of the note to go 
to that place and to present it for payment. If the city of 
Calcutta be a specified place, how could the holder of a note, who 


"did not know much about the maker or drawer of it, ever hope to 


be able to present it? In India certain names are extremely 
common and finding a small business man of the name, for 
example, of Agarwalls in Burrabazar would be practically an 
impossibility. Looking for such a person in,a comparatively 


. small business area of the city would be very much like looking 


for a pin in the proverbial haystack. Searching out such a person 
in this huge city would frequently present an utterly impossible 
task. 


Did the legislature, when .it enacted section 69 of the 
Negotiable Instruments Act, have in contemplation a large town 
or city or some defined area, or did it have in mind some place 
described with such particularity as would enable the holder of 
a note to go to such a place and present it? In my view the 
phrase “ specified place" cannot be used to cover a town or. a 
city. But it.is a phrase intended to mean a place so described 
as would enable the holder of a note to go to it with a reasonable 
certainty of being able to find the drawer of the note to present 
the note to him. Where the note is payable in a large city, it 
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appears to me that presentation to the maker or drawer might 


be utterly impossible and therefore it could’ never be the inten- 
tion of the legislature that a large city or town or area should 
be regarded as a specified place. s 


‘The English word “ fine: " bears a very large number ‘of 
meanings. Any defined area is a place and indeed an area might 
be a place where the boundaries are ill-defined. It is quite cor- 
rect to describe a valley as a beautiful place or a cold place, 
though the precise limits of such a valley may not be well-defined. 


Any beauty spot may be described as a beautiful place,: though 


the limits of such a spot may be ill-defined. A town or city can 
also be described as a place and so can any residence. The word 
“place” is used commonly in. English to` denote a country 
residence. A person may be said to have a place in the country 
and there the " place " means a country house. The word has a 
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very large number of meanings and therefore it is very difficult | 


to state what meaning was in the mind of the legislature. The 
word “ place” however is qualified with the word “ specified ” 
. and that suggests a place that can be ascertained with certainty. 
The city of Calcutta of course is a place which can be ascertained, 
but the whole purpose of the section was to ensure -presentment 
of the bill to the maker. That being so it appears to me that 
no place is a specified place within the meaning of section 69 of 
the Negotiable Instruments Act unless the place is so described 
as to enable the holder of a note with reasonable certainty to go 
to-that place and be able to find or search. out the maker or 
drawer of the note and present it to him for payment. 


In the English Statute the words used are ^ particular place.” 
But there is a somewhat surprising want of authority in England 
as-to the precise njeaning. of the phase: 


- 
= PU 
- 


Payable at Calcutta means at most parnik somewhere or 
anywhere in the City. -A note payable somewhere or anywhere 
in a large town or area cannot truly be said to be payable at a 
specified place: ` 5 


In India there is a conflict of authority as to the meaning of 
the phrase " specified place." There appears to be only one 
decision of this Court and that i is.a decision of a single Judge in 


— 


" - CIVIL. 
t 
1951. 
amm A 
Dungai mull 
_ Kissenlal ~ 
UY. 4: ; 


Shambhu, Chara 
Pandey. 





T, 
Harries, C.J. 


" THE CALCUTTA LAW JOURNAL... [Vor. 87. 


» * rr Y 


Y. 


” the case ‘of Shaner Lal Mulchand v. Mou Chasidra- Mullick 
(1) In that ‘ase, McNair J. held that an instrument made pay- 
cable at Calcutta must. be presented for payment in order to make 
E maker liable thereon, as it was an instrument payable at a 
-specified place requiring -presentment under section 69 of the 
,, Negotiable , Instruments, Act. This decision of course is not 
" binding upon us. But the learned Judge followed a Bench 
„decision ‘of the. Lahore High Court and held that a note payable 
at Calcutta was a note payable at a specified place. 


- ‘Fhe Lahore Bencly ‘decision is Mohammad Ismail Maula 
. Bakhsh v. Abdul Majid Khan (2). In that case a promissorv note 


_« Was payable on demand at Lyallpur which was a town of con- 


-siderable importance and size ih the Punjab. The Bench held 
that a city, town or village, at large might be taken to be a speci- 
fied place within the meaning of sections 64 and 69 of the Nego- 
tiable Instruments Act, but presentment of the promissory note 
there would only be necessary or reasonably possible, if the maker 
had a residence or place of business there, or was found to’ be 
personally present there. The maker of the note in that case 
did not reside at Lyallpur, nor had he a place of business there, 
nor was he actually present at Lyallpur on December 8, 1931 


." when a notice of demand was sent by post by the plaintift 
> addressed to the defendant at the house of his sister at Lyallpur. 


In those circumstances the Bench held that though presentment 
was necessary by reason of section 69 it was impossible in the cir- 
cumstances and therefore proof of presentment could be dis- 
pensed with It is to be observed that single Judge of the Labore 
High Court had taken a different view. In the case of Mehr 
Bakhsh v. Hari Chand (3), Beckett J. had held that if there is to 
be presentment in.the ordinary sense of the word, there must be 
some quite definite place where the holder of the note can attend 
with.a reasonable chance of finding the maker ‘of the note. In” 
other words, the place specified for. payment must be equivalent 
to what would be called in ordinary language an address which 


: would enable the makér to be found by the exercise of reasonable 


diligence, provided that the holder himself chooses to attend at 


the place named for pavment. Whether the place named for 
payment in a negotiable instrüment constitutes specified place for 
this purpose, must be question to be decided according to the 
circumstances of each case. 

(1) (1042) 47 CW N. 658 (2) (1936) I.L R 18 Lah. 580. 

(3) [1935] A,L.R. Lah. 625 


^ 
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The Bench in the case of Mohammad Ismail Maula Bakhsh 


v. Abdul Majid Khan (1), dissented from the view of Beckett J. , 


In an earlier case Shiv Nath.v. Bishainbar Das (2), Abdul 
Rashid J. had held that presentment of a promissory note- payable 
at Lahore was not necessary. But he rested his decision on a 
different ground. This single Judge decision was also over- 
ruled by the Bench decision to which I have made reference. 


The question which we have to consider is whether the’ 


Bench decision of Lahore should be followed. It is of course not 
binding on us, but the opinion of the distinguished Judges who 
decided that case-is entitled to very great respect. In my view 
however the decision should not be followed. The learned 
Judges appear to have been impressed, by the rule applicable in 
the United States of America. ‘That rule is stated in these 
terms: | 


“Where a bill or note merely designates a particular 
city at large as the place of payment, without naming any 
particular place therein, the paper should be presented in 
such city at the residence or place of business of the maker, 
if he has any, or upon' him personally if he can be 
found, but if he has no residence or place of business there 
and is not found after the exercise of reasonable diligence, 
having the paper in Enn city on the day it becomes due is a 
sufficient presentment." 


It is to be observed that the Indian Act makes provision for 
presentation of instruments which are not payable at a specified 
place. Section 70 provides: CE 


“A promissory note or bill of exchange not made pay- 
able as: mentioned in sections 68 and 69, must be presented 
for payment at,the place of business (if any), or at the usual 
residence, of the, maker, id or acceptor thereof, as the 
case m be." 

The dime ricum rule which the learned Judges of the Lahore 
High Court have applied to India would ERE a promissory 

(1) (19360) LL.R. 18 Lah. 580. 

(a) (1934) AIR., [1935] Lah. 153. ae 
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note made payable at a specified place'to ‘be présented for pay- 
ment at'the place of business, if any, of the maker or at his 
residence. In fact the requirements would be very similar 
whether the promissory note was made payable at a specified 
place or not. ‘The only difference would bé'that'if it was ‘made 
payable at a. specified place the holder of the note would be 
required' to go to that place even if the maker or drawer had no 
place of businéss or residence there and look for him when the 
note became due, a task which might well be hopeless. It appears 
to me that in framing section 69 of the Negotiable Instruments 


Act the legislature intended something different from section 7o: 


where no place is specified. for payment then ‘there ‘should’ be 
presentment at the maker's place ‘of business or his ‘usual resi: 
dence. However where a specified place is mentioned, which of 
course may be neither the place of business nor the residence of 
the maker then it must be presented at that‘place. For example, 
the maker of a note may have business premises in Chowringheeé 
and may reside in Circular Road. However if he makes a note 
payable at the Imperial Bank, Strand Road, Calcutta, then such 
a note could not'be presented at his business premises in Chow- 
ringhee or his'residence in Circular Road. It-would have to be 


presented' at the Imperial Bank, Strand'Road:: It is such a place 
‘as the Imperial Bank, Strand: Road, that the legislature: contem-: 


plated when they used the phrase’ payable at’ specified place." 
It is a' placé which might be his business address or might be his 
residence, but it might be some' other place. It must however 
be a place which is described with such particularity as would 
enable the holder of the note to go to that place and search out : 
the maker of the' note if he wete’present. ^ In my view the Bench 
decision of the Lahore: High Court should not be followed and 
the correct interpretation of this phrase was thatgiven by Beckett 


^ J. in the case of Mehr Bakhsh v. Hari Chand (1), which I have 


cited. Any other construction would' render.it necessary for the 
holder of a' note to come to the:city, with frequently no -hope 
whatsoever of being able to:find the: maker of the note, and to 
present it for payment. ‘The Bench at Lahore has to admit that 
if a city be a specified place within section 69, presentation might 
frequently become impossible and would therefore have to be 
dispensed .with. !I find. it difficult to believe that such a’ possi- 


bility was in'the: mind: of the oS D the ' phrase 


" specified place " was used. 
(1) [1985] A.L.R. Lah. 623. Ko 
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It was contended in the alternative that this note was made 
payable at the maker's residence or place of business as an address 
appears at the top.of the paper upon.;which the promise is 
written. ‘This address however forms no part of. the contract. 
The promise is to pay. at (Calcutta not at.the.address. Unless 
this address forms part;of the contract the place of payment is 
anywhere in.Calcutta.. In England iit, has been-frequently held 
that an address appearing under a maker's. signature does not 
form. part of the contract and I .think no, distinction can be 
drawn if it appears at the top of a document. If such an address 
formed part of the contract what would be the effect of giving 
a Calcutta address on the top of the note and making it payable 
at ‘Allahabad. The note would be „payable at Allahabad and 
there would be no conflict as the address formed. no part of the 
contract. 


b a r b- eg ‘oa, Ta 


n "That being so I hold that, the learned Judge. was wrong in 
holding. that this note was payable at a specified. place, and as 
presentment was not pleaded the  plaint, disclosed no cause of 
action... Even. if it bad been pleaded. there was no proof ‘of 
presentment | But even so, the suit could not be dismissed on 
that ground as in my view the note which Was payable on demand 
was not a note payable at.a specified place and presentment was 
therefore “unnecessary - and did ‘Tot, require either pleading or 
proof. ts 


at MN PO Gef as. ug ü sur 
, "E f L^. dpa E Ade $-- a 
It was contended in the court below that even if the note 
was payable ata Specified place the defendant No. 2.could not 
rely on want of présentation by teason of’ thé provisions of 
section 16 dauses (c) and (a). That section provides: 


ya, 


* à 


i No presentment for payment is ‘necessary, , and the 
instrument is dishonoured at the due date for presentment, 
v in ahy of the’ following cases: m 

' de a ee 
S "(9 as against any party if, ‘after maturity, with know- 
ledge that the instrument has not ‘been presented— l 
^ he makes a part payment on accourit of thé amount 


"P Tey or G$ Ts 25 ila 
due on the instrument, 000 * * 


i (d) as against the,drawer, if the drawer could.not suffer 
, damage from the. want-of such presentment.” +, 
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That there was part payment to defendant No. 1, I think 
admits of no doubt whatsoever, though the learned Judge 
was of opinion that it was quite clear from the evidence of . 
defendant'No. 2 that he had paid Rs. 625/- as part payment 
towards the promissory note. It seems to us, on a fair reading 
of the evidence of defendant No. 2, that he admitted that the 
sum was paid in part payment and it is to be observed that the 
attorney of defendant No. 2 actually alleges in the letter of May 
28, 1946 that it was paid in part satisfaction of the sum of 
Rs. 2,000/- which was secured by the note. 


The part payment was not pleaded. But of course the 
payment was not made to the plaintiff and he might well have 
known nothing about it. It appears to me that if presentation 
was necessary the defendant could not rely on want of presenta- 
tion when his attorney had admitted in correspondence before 
the suit that there had been a payment in part satisfaction. I 
think the defendant also had clearly admitted in the evidence 
that he had received the sum of Rs. 625/- in part satisfaction 
of his dues under the note. If it was necessary we should have 
been prepared to give the defendant leave to amend and plead 
this payment. But in my view as the note was not made payable 
at a specified place the plaintiff need not rely upon this payment 
in answer to the plea of non-presentation. Of course if the 
plaintiff had to rely upon this part payment he would have had 
to give the defendant credit for the payment in the suit. 


As it is not necessary for him to rely upon this part payment 
I do not think that the defendant can claim the benefit of it as 
against the plaintiff, because there is nothing to suggest that the 
plaintiff knew of this part payment on the date of the endorse- 
ment. The amount of the part payment is not endorsed on the 
note and there is nothing on the face of the note to suggest that 
anything had been paid and that the note was anything else but 
a note for the full amount appearing on the face of it. That 
being so, it appears to me that the plaintiff is entitled in this 
case to claim the full amount due on the note and in my judg- 
ment the court below was wrong in dismissing the suit. 


In the result, therefore, this appeal must be allowed. The 
decree of the lower court is set aside and the plaintiff's suit must 


VoL. 87.] ; | HIGH COURT. 


be decreed for the amount claimed with costs. The plaintiff 
will be entitled to pendente lite interest at the rate of six per 
cent up to the date of the decree and, interest thereafter on the 
decretal amount at thé rate of six per .cent ‘until the date of 
payment. The plaintiff is entitled to withdraw the sum of 


Rs. 1,713-11-10 lying with the solicitór of the defendants under 
orders of the Court. 


S. N, Banerjee, J, i—I agree. 
' \ 
Mr. B. M. Bagaria: Solicitor for the Appellant. 


Mr. C. C. Mitter: Solicitor for the Respondents. 


^ 


R.M. a Appeal allowed. 
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Indian Penal Code (Act- XLV of 1860), section go6—Charge under—If 
can be framed against a partner—Recewing or holding property by a- 
partner—If can be said to recewe or hold the same in fiduciary capacity 
—Under what circumstances it can be said so——Raghts to partnership 
property until. dissolution of accounts—If entrustment at all takes place 
within the meaning of section 406 of the Indian Penal Code before dis- 
solution—English law on embezzlement—Partnership assets—Concept 
substantially enacted in Indian law-—Entrustment postulates ‘ separate ’ 
property—Arrangement in Chapter XVII of the Indian Penal Code— 
Partner not mentioned either in section or in illustrations—Funda- 
mental concept of partnership precludes possibility of entrustment— 
Section 15 of the Partnership Act. 


*& 


A partner who is holding property belonging to the partnership could 

‘not be said to be holding it in a fiduciary capacity and as such it is im- 

possible to hold that he could ;be said to have been entrusted with that 
property. 


we 


At common law in England a -partner could not be charged with 
larceny or embezzlement of partnership property. Although English law 
has met this by enacting special provisions, the Indian law has not done so. 

1. 


The share of a partner in the partnership assets cannot be predicated 
until an account is taken and all debts discharged; until that has been done 
it cannot be said that assets belong to any particular partner. Until dis- 
solution of accounts each partner must be regarded as having a right to the 
property and he does not hold it in fiduciary apariy: ae 


* Full Bench Reference No. 2 of 1950 in re: Criminal Revision Case 
No. 585 of 1950. : 
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any general rule' applicable to prosecutións of partners for offence under 
section 406 of the Indian Penal Code in respect of property held by partners 
in the ordinary course of partneiship dealings. They may be regarded as 
correctly decided if they are confined to cases of special” agreements under 
which ‘entrustment or dominion is conferred: upon a partner. ` 
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Debi Prosad Bhagat v. Nagar Mull (5), Bhupendra Nath Singh v. 
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Per $. N. Banerjee, J.: —The English law relating to nature’ of partner’s 
property in:partnérship has beer iin substance enacted an section 46 of the 
Indian Partnership Act. Rights of. partners . under section 99 of the English 
Act is known as his general lien on the ind of the assets of the firm and 
is commonly eid partner's lien. ^». «Sig, Maggi 2 , 
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Pér P: B. Mükhary, J.:—The group of séctions viz; sections 403 to 409 
‘of the.Indian Penal Code occurring in Chapter XVII of thetCode deals with 
many 'classes.of persons specially and specifically mentioned but they make 
no reference to a partner,nor there is any reference, in numerous statutory 
illustrations given HICEEUDU E 
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Sections 9, 10, 18, 15, 19 and 24 of the Indian Paitnership Act relate to 
piecie relations between partneis yet those cannot lead to the conclusion 
that one partner can commit the offence of criminal breach of trust. The 
fundamental nature of the question 1s that the very conception of partinei- 
ship precludes possibility of entiustment o1 dominion; the genecality and 
amplitude of the expression ‘ whoever’ in section 405 of the Indian Penal 
Code prima facie would include a partner but in view of section 15 of the 
Partnership Act no one paitne: can be said to be entrusted with the partner- 
ship propeity unde: the ordinary incidents of paitnership law. Except 
under a special contiact making entrusunent of property, there cannot be 
ciuninal breach of trust. 


Reference to a Full Bench made by a Bench of this Court in 
a criminal matter. 


Criminal Revision petition by the accused in which he 
prayed that' certain proceedings instituted against him under 
section 406 of the Indian Penal Code and which were then pend- 
ing in the Court of a Magistrate at Howrah should be quashed. 


The material facts will appear from the judgments. 


Messrs. Debabrata Mookerjee, Biswanath Roy, Sambhunath 
Banerjee (Sr.) and Ajay Kumar Basu for the Petitioner. 


Messrs. Sudhansu Sekhar Mukherjee, Kishore Prosad 
Mookerjee and Birendra Narayan Sinha for the Opposite Party. 


The judgments of the Court-were as follows: — 





Harries, C.J. :—This is a Reference to a Full Bench made 
by a Bench of this Court in a criminal matter. 


A petition in revision was heard by the Bench which has 
referred this case in which the petitioner prayed that certain 
proceedings instituted against him under section 406 of the 
Indian Penal Code and which were then pending in the Court 
of a Magistrate at Howrah should be quashed. ` 


^ 


| \ 
The petitioner and the opposite party who preferred the 


complaint were partners and it is said that they carried on busi- 
ness at shop situate at No. 34. Bellillios Road, Howrah. The 
business was a business of selling ghee, butter and stationery 
articles. On February 12, 1950, communal disturbances took 
place in Howrah and according to the complaint the petitioner 
proposed to him that all the articles in the shop should be 
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removed to the petitioner's house at 29/2, Beniatola Lane, 
Calcutta, which was outside the danger zone. The complainant 
stated that he agreed whereupon the petitioner procured a taxi 
cab and loaded it with articles which were in the shop. The 
communal disturbances pássed off.and according to the com- 
plainant he went to the petitioner's house on May 1, 1050, to 
collect the articles and bring them back to the shop. The 

petitioner it is said told the complainant that he would return 
the articles in two or three days’ time, but this he did not do. 
On March 15, 1950, the complainant stated that he again went to 
the petitioner's house to obtain the articles and he was then told 
by the petitioner that he had, no knowledge of the articles at all. 


Q 


On behalf of the petitioner it was contended before the 
Bench that no-proceedings under section 406 of the Indian Penal 
Code could lie in this case as the parties were partners.. The 
` point appears to have been taken before the Iearned Magistrate, 

.but he had overruled the objection and framed a charge. 


The Bench found that the authorities of this Court on this 
matter were in conflict and being unable to resolve the conflict, 
the case was referred to a Full Bench. The points formulated 

for decision by the Full Bench were as follows: — 


- 


(1) Can a charge under section 406 of the Indian Penal 
Code be framed against a person who according to 
the complainant, is a partner. with him and is 
accused of the offence in respect of property be- 
longing to both of them as partners? 


(2) Aie Queen v. Okhoy Coomar Shaw (1) and Alla 
Rakha v. Liakal Hossein (2) correctly decided? 


The Reference first came before a Full Bench of three 
Judges. But as the correctness of the earlier Full Bench case of 
Queen v. Okhoy Coomar Shaw (1) had to be considered the 
matter was adjourned and has now come before this Ful] Bench 


of five Judges. 


Q) (874) 13 B.L.R. 307. 
(2 (1989-40) 44 C.W.N.. 650, | 
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Section 406 of the Indian Penal Code provides: — 
“Whoever commits criminal breach of trust shall be 

punished with imprisonment of either description for a term 

which may extend to 3 years, or with fine, or with both." 


The phrase “ criminal breach of trust " is defined in Section 
405 of the Indian Penal Code in these terms: — 


“ Whoever, being in any manner entrusted with pro- 
perty or with any dominion over property, dishonestly 
misappropriates or converts to his own use that property, 
or dishonestly uses or disposes of that property in violation 
of any direction of law prescribing the mode in which such 
trust is to be discharged, or of any legal contract, express or 
implied, which he has made touching the discharge of such 
trust, or wilfully suffers any other person so to do, commits 
‘criminal breach of trust.'" 


It seems clear that before criminal breach of trust is estab- 
lished it must be shown that the person charged has been en- 
trusted with property or with dominion over property and that 
he has been guilty of “breach ol trust " using that latter phrase 
loosely. There must be entrustment and therefore the person 
accused must be shown to have held the property in a fiduciary 
capacity. 


On behalf of the petitioner it has been contended that a 
partner does not in the ordinary course hold partnership pro- 
perty in a fiduciary capacity. The partnership property belongs 
to the partners and one partner, apart from any special agree- 
ment, has as much right to the property as any other partner. 
A partner who holds partnership property, it is said, holds it in 
his own right and it cannot possibly be said that he holds it in a 
fiduciary capacity. 


The question whether a partner received or held partnership 
property in a fiduciary capacity was considered by the English 
Courts in the case of Piddocke v. Burt (1) where it was held 
that one partner receiving assets of the partnership on 


(1) [1894] 1 Ch. 848. 
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account of himself and his co-partners, is not liable to imprison- 
ment under Section 4(3) of the Debtors Act, 1869, as a person 
acting in a fiduciary capacity. 


The point which had to be considered in that case was 
whether a partner who had retained certain of the partnership 
assets could be said to have acted in a fiduciary capacity. At 
page 346 Chitty J. observed: — ` 


“The case of a partner is quite different from these 
cases, because he receives money belonging to the firm on 
behalf of himself and his co-partners, and it appears to me 
that I should be straining the law if I were to hold that a 
partner receiving money on account of the partnership— 
that is, on behalf of himself and his co-partners—received it 
in a fiduciary capacity towards the other partners. ‘The law 
allows one partner—one of several joint creditors—to receive 
the Whole debt on account of the firm to whom it is due, 
and I am unable to recognise any such distinction, as was 
endeavoured to be made by Mr. Church, between the case 
of a partner receiving money of the firm and not accounting 
for it, and that of a partner overdrawing the partnership 
account; because if this distinction were true, it would apply 
to every case where one partner wrongly overdraws the 
partnership account.” 


The learned Judge having held that a partner who receives 
money of the partnership firm did not hold the money in a 
fiduciary capacity, held that no offence had been committed 
under the Debtors Act. 


If a partner who receives money on behalf of the partnership 
does not receive it in a fiduciary capacity then it appears to me 
that he could not be charged with fraudulent breach of trust by 
reason of his failing to account for that money. Similarly, if a 
partner is holding property belonging to the partnership, he is 

.holding it as one of the partners entitled to hold it and there- 
fore I think it could not be said that he was holding it in a 
fiduciary capacity, that is, as a kind of trustee for himself and his 
other partners. If he could not be said to be holding the 
property in a fiduciary capacity then it is difficult, and indeed 
impossible to hold that he could be said to have been entrusted 
with tbat property. 
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It is quite clear that at common law in England a partner 
could not be charged with larceny of partnership property, 
neither could he be charged with embezzlement of such property. 
As agent of the firm a partner could be said to have received 
property on behalf of the firm and if he did not account for it, 
it could be said that he as an agent or servant of the firm had 
embezzled the money. Nevertheless at common law he could 
not be prosecuted for embezzlement. To meet the difficulty a 
special section was enacted in the Larceny Act and thereafter a 
partner could be prosecuted for larceny or embezzlement of part- 
nership property. Under the old common law it was impossible 
to charge a partner with larconey because the property alleged to 
have been stolen was as much the accused's property as the pro- 
perty of the other partners. Similarly the money said to have 
been embezzled was as much the accused's property as that of his 
co-partner. The difficulty was realised in English law and was 
met by the enactment of a special provision. But there is no 
such special provision in the Indian Law. 


Tbhe rights of partners in partnership property is dealt with 
by Lord Lindley in his book on Partnership, roth Edition at 
page 415 in these words: — 


“In the absence of a special agreement to that effect, all 
the members of an ordinary partnership are interested in 
the whole of the partnership property, but it is not quite 
clear whether they are interested therein as tenants in com- 
mon or as joint tenants without benefit of survivorship, if 
indeed there is any difference between the two. It follows 
from this community of interest, that no partner has a right 
to take any portion of the partnership property and to say 
that it is his exclusively. No partner has any such right, 
either during the existence of the partnership or after it 
has been dissolved. 


What is meant by the share of a partner is his propor- 
tion of the partnership assets after they have been all realised 
and converted into money, and all the partnership debts 

' and liabilities have been paid and discharged. This it is, 
and this only, which on the death of a partner passes to his 
representatives, or to a legatee of his share." 
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Again at page 419 Lord Lindley observed : — 


“From the principle that a share of a partner is nothing 
more than his proportion of the partnership assets after 
they have been turned into money and applied in liquidation 
of the partnership debts, it necessarily follows that, in 
equity, a share in a partnership, whether its property con- 
sists of land or not, must, as between the real and personal 
representatives of a deceased partner, be deemed to be 
personal and not real estate." 


From these observations it is clear that the share of a partner 
in the partnership assets cannot be predicated until an account 
has been taken and all the debts have been discharged. . Until 
that has been done it cannot be said that a partnership asset 
belongs to any particular partner or that any particular share of 
it belongs to any particular partner. That being so, if one 
partner retains a partnership asset can it be said that property 
belonging to somebody else has been entrusted to him, or at least 
the share of his co-partners has been entrusted to him? It may 
be that two persons each own a half share in a partnership and 
at first sight it might appear as if each would own a half of every 
asset of the partnership. However that by no means follows, 
because if at any given moment the partnership account was 
taken and the debts discharged, it might be that the assets be- 
longed wholly to one of the partners or indeed after payment 
of debts there might be no assets at all for any of them. It is 
therefore impossible to say at any given. moment before accounts 
have-been taken, what share, if any, a partner has in the property. 
Until’ dissolution of accounts each partner must be regarded as 
having a right to the property and he does not hold it in a 
fiduciary capacity. 


It seems to me that if a partner.is to be charged under 
section 406 of the Indian Penal Code it must be held that pro- 
perty belonging to somebody else was entrusted to him. A 
partnership firm bas no existence apart from the partners and is 
not an entity like a limited company which can own property. 
It a partner holds partnership property it cannot be said that 
he has been entrusted with his own share in the property if he 
had any share in it. But can it be said that the partner has been 
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entrusted with the other partners share? The question 
immediately arises what is the other partner’s share, and as 
pointed out by Lord Lindley, he has no definite share until the 
accounts have been taken and the debts discharged and the assets’ 


‘divided according to the partnership agreement. That being so 


it appears to me that it cannot be said that a partner who receives 
partnership property is entrysted with his co-partner’s share of 
that property to bring the case within Section 406 of the Indian 
Penal Code. 


The rights of a partner in any particular asset was considered 
by their Lordships of the Privy Council in the case of Gopala 
Chetty v. Vijayaraghavachariar (1) in which it was held 
that if a partnership had been dissolved but no account 
bad been taken, the proper remedy of a partner in 
respect of an asset received by another partner was to have an 
account taken and if his right to sue for an account was barred 
by limitation he could not sue the partner who had received 
the asset for a share of it. ‘Their Lordships of the Privy Council 
in other words held that even after a partnership had been dis- 
solved a partner cannot sue another for a definite share in an 
asset because it is not known whether he has a share and if he 
has, what the extent is unless an account has been taken and 
the debts have all been paid. If even after dissolution a partner 
could not sue another partner for his share of an asset then it 
seems to me quite impossible to suggest that the partner who 
retained that asset was holding at least a share of that asset in a 
fiduciary capacity on behalf of his co-partner. Unless the re- 
lationship of partnership imposes, on one partner holding pro- 
perty, fiduciary obligations, then it appears to me that it cannot 
be said that that partner, if he holds property of the partnership 
with the consent of the others, has been entrusted with it, and 
that he is guilty of a fraud on his trust in not accounting to his 
co-partners for the property. 


This matter has been considered by this Court in a num- 
ber of cases. ‘The first case is the case of Lall Chand 
Roy (2) There the accused was convicted of criminal breach 
of trust in respect of the value of goods which had been 
entrusted to him to sell. It was urged before the High 


(1) [1922] 1 A.C, 488. 
(3) (1868) 9 W.R. (Cr. Rul.) 37. 
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Court that the conviction could not be sustained, as the CRIMINAL. 
accused was a partner with the prosecutor. It was held 
by Kemp and Mitter TJ. that being a partner he could not be 
prosecuted. Jackson J. took a different view, but not upon the Bhuban Mohan 
law. He held that it had not been shown that the ‘accused was Das 
a partner. This case was considered by a Full Bench of this : = 
Court in the case of The Queen v. Okhoy Coomar Shaw, (1). In nd 
that case a Magistrate relying upon the decision in the petition of eie. 
Lall Chand Roy (2), to Which I have just made reference, dis- Harries, C.J. 
charged the accused on the ground that they could not be 
prosecuted for an offence under section 405 of the Indian Penal 
Code. A revision petition from the order of the Magistrate 

^ | came before a Bench of this Court which thought that the 
decision in Lall Chand Roy's case (2) needed consideration and 
referred the following question to a Full Bench: — 





1951. 


i “ Whether, if a partner dishonestly misappropriates or 
converts to his own use, or dishonestly uses or disposes of 
any of the partnership property which he is entrusted with, 
or has dominion over, he is guilty of an offence punishable 
under the Penal Code?” 


A Full Bench consisting of five Judges came to the conclu- 
sion that the case of Lall Chand Roy (2) could not be supported 
and directed that the order of discharge of the learned Magistrate 
should be set aside and that he should enquire into the merits 
and decide whether or not an offence had been committed. The 
question submitted to the Full Bench was answered in the affir- 

- mative. But it is by no means clear in what circumstances the 
Full Bench were of opinion that an offence would be established. 
They observed at page 311:— 


“Tf it be made out by the evidence, that one partner 
was entrusted by his co-partners with property or with a 
dominion over it, and that he had dishonestly misappro- 
priated it, or dishonestly used it in violation of the mode 
in which his trust was to be discharged, or of the agreement 
between the parties as to the use he was,to make of the 
property, he ought to be tried for that offence." 


Of course if it could be made out that one partner had been 
^^ entrusted with property or with Comde over it nọ difficulty 

(1) (1874) 13 B.L.R.' 307. 

(3) (1868) 9 W.R. (Cr. Rul.) 37- 
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would arise. . But the question we have to consider is whether 
or.not a partner who receives partnership property without any 
special agreement can be said to have been entrusted with that 
property or with dominion over it. A partner who receives 
partnership property has dominion over that property quite 
apart from any arrangement with his other partners. The fact 
that he is a partner gives him dominion over the property and 
if the English view be right he does not hold that property in a 
fiduciary capacity. It may be that by special arrangement 
between the parties one partner could be regarded as being 
entrusted with property. But apart from such special arrange- 
ment it cannot be said that a partner who receives partnership 
property on behalf of his partners has been given dominion over 
that property by his co-partners, or has been given dominion 
over the share of his co-partners by the latter. ‘This Full Bench 
case is certainly authority for the proposition that in some cir- 
cumstances a.partner can be cbarged under section 406 of the 
Indian Penal Code. But it is not very helpful with great 
respect, to a Court which is called upon to decide whether a 
partner receiving a partnership asset in his capacity as a partner 
is guity of fraudulent breach of trust, if he did not account 
for it. 


The Full Bench never seems to have considered that there 
is really no partner' share in the property until an account 
and it may well be that a partner, who retains an asset, is entitled 
not only to his share according to the partnership agreement in | 
that asset, but on taking an account it may be found that he is 
entitled to the whole of the asset and considerably more. In such 
a case how can it be said that he has been guilty of a breach of 
trust and has acted dishonest]v towards his co-partners, if an 
account would show that he was entitled to everything which 
he had retained? 


'This Full Bench decision has been considered in a number 
of Bench decisions. In the case of Devi Prosad Bhagat v. Nagar 
Mull, (1) it was held that a partner was entitled to be 
called upon fór an account of the expenditure of the 
money which he had received and it was open to him to spend 
the money received by him and to account for it in dealing with 
the partnership. Where it was not satisfactorily made out that 

(1) (1908) LL.R. 35 Calc 1108, 
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this was not done, and could not be made out in the absence — Cniwmar. 
of a proper demand for accounts, it was held that there was no 
dishonest conversion which would justify his conviction under Sd 
section 406 of the Indian Penal Code. At page 1110 the learned Bhuban Mohan 
Judges obsérved: — - Das 
But considering that there was a partnership existing T Mohar 
at this time, the accused was plainlv entitled to be called Das 
upon for account of the expenditure of the money, which 
: he had received, for, as the contract was one of partnership Hernes, CJ. 
and not of bailment, it was open to the accused to spend the 
money he had received and to account for it in dealing 
with the partnership." 
e This view clearly supports the petitioner in the present case. 


If a partner could be said to have been entrusted with the money 
it would not have been open to him to spend the money which 
he had received and to account for it in the accounts of the 
partnership. A person who receives property in a fiduciary 
capacity must deal with the property according to the terms of 
the arrangement or trust. He cannot dispose of the property 
as he likes and claim to account for it at some later stage. 


The matter again came before the Court in the case of 
Bhubendranath Singha v. Giridharilal Nagar (1), in which 
it was held that when a partner was proved in fact 
to have been entrusted with the partnership property or 
with dominion over it, and had dishonestlv misappropriated it 
or converted it to his own use, he could be convicted of an 
\ óffence under section 405 or rather 406 of the Indian Penal 

Code. But the Bench added that it was difficult however to 
conceive how such a situation could arise. It was further held 
that each partner was co-owner of the whole of the common 
stock, though he received or paid a share only in profits and 
losses arising therefrom, and it was difficult to conceive how he i 
could be entrusted with, or within dominion over his own pro- 
perty or how he could dishonestly misappropriate it or convert 
jt to his own use. | 

This case followed the Full Bench in that it held that there 
were circumstances in which a partner might be guilty of an 
offence urider section 406 of the Indian Penal.Code. But the 

view of the Bench is clear that in ordinary cases where a partner 

receives money or property of a partnership or holds property 

() (1989) LRR. 8o Calo, 19:6, . t 


r 
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CRIMINAL. — or money of a partnership, he does not receive or bold that pro- 

ET perty in a fiduciary capacity and if he spends it he cannot be 
guilty of the crime of fraudulent breach of trust. The remedy 
Bhuban Mohan is an Account and in that account the partner who has retained 
Das the money or property must account for it in ascertaining what 


xs his share of the partnership assets will be. 
Surendra Mohan 


Das In a later case Alla Rakha v. Liakat Hossain (1), a Bench 
of this Court took a somewhat different view from that taken 
Hanies, C.J. in Bhupendranath Singh’s case (2). The Bench held that it 
^ was not the law that in no case can charges under sections 403 
to 409 of the Indian Penal Code be framed against a person who 
is a partner and is accused of offences under those sections in 
respect of partnership property. The learned ^ Judges 

observed : — i 


1951. 


- 





“The words of section 405 are large enough to include 
the case of a partner if it be proved that he was in fact 
entrusted with the partnership property or with dominion 
over it and has dishonestly misappropriated it or converted 
it to his own use." 


The learned Judges however do not state whether in their 
view a partner who receives partnership property or money on 
behalf of the partnership can be said to have been entrusted 
with it and therefore guilty of fraudulent breach of trust if he 
does not dispose of it in accordance with the trust or arrange- 
ment. It seems that in.the case of Alla Rakha v. Liakat Hossain 
(1) the Bench were not inclined to follow the views expressed 
in Bhupendranath Singh’s case (2). i 

In the case of Man Mohan Das v. Mohendra Bhowal, 
(3) a Bench of this Court held that a partner who 
received money on behalf of the partnership did not receive it in 
a fiduciary capacity. Consequently, when one partner was 

‘ alleged to have withheld the share of'the profits of the partner- 
ship business said to be due to another partner, he could not be 
prosecuted for an offence under section 406 of the Indian Penal 
Code. 

This case was somewhat different from the others. The 
partner prosecuted was alleged to have withheld the complain- 
ant’s share of the partnership profits. But it is clear that partner- 
ship profits are not ascertainable until an account has been taken , == 

(1) (1939-40) 44 C W.N. 650. (2) (1988) I L.R. 60 Calc. 1316, 
(3 (1947-489 53 C.W.N. 441. ze 
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and it cannot be said until such an account that any partner has CRIMINAL. 
any share in such profits. I think this later case is clearly right pue 


because it could not possibly be said that a partner or partners rods 
had been entrusted with another partner's share of the partner- Bhuban Mohan 
ship profits before it could be whether any profits or not and Das 


such could not be said until an account had been taken. 
The last case is the case of M. Rahaman v. R. D. Khambatta 
(1) in which the view was taken that in ordinary cir- NM 
cumstances a partner could not be prosecuted under section 406 Harries, C.J. 
of the Indian Penal Code for fraudulent breach of trust in not 

accounting for partnership property. 


v. 
Surendra Mohan 
Das 


Bombay has taken a view that a partner may be prosecuted 
under section 406 of the Indian Penal Code for failure to account 
for partnership moneys or assets. In Emperor v. Jagannath 
Raghunathdas (3) a Bench held that the words of section 406 - 
of the Indian Penal Code were wide enough to cover the case- 
of a partner. Where one partner was given authority by 
the other partners to collect moneys or property of the firm, 
he was entrusted with dominion over that property; and if he 
dishonestly misappropriated it he came within the section. The 

. Bench however added that the Court was one of criminal 
breach of trust. It was impossible to say in many cases what the 
share of the accused might be, whether the accused was indebted 
to the firm dr whether the firm was indebted to him. If the firm 

“was indebted to him there might be no dishonest intent in his 
withdrawing money from the firm. If there was any doubt upon 
the matter, the accused must always have the benefit of the doubt. 


The Bench of the Bombay High Court realised that whether 
or not there was a dishonest intent would depend upon a partner- 
ship account and the criminal courts which appeared to be 
singularly inappropriate for taking partnership accounts were 
warned to be very careful. The Bombay case however does not 
consider the English authorities and does not consider whether 
or not a partner who receives money from a creditor of the firm 
holds that money in a fiduciary capacity. It seems to have been 
assumed by the learned Judges that the partner did, whereas as 
I have pointed out the English view was that the partner did not 

—— hold the money in a fiduciary capacity and it appears to me that 


(1) (1949) 50 Cr. L.J. 154. 
(2) (1931) $3 Bom. L.R. 1518. 


£94 ° 


CRIMINAL. 


ad 


1951. 

d 
Bhuban Mohan 
Das 
v. 
Surendra Mohan 
Das 


€! 


Harries, C.J. 
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the English view is correct and has been followed by a number 
of Benches of this Court. 


A view similar to the Bombay view has been ih by the 
Madras High Court in the case of Mandavalli Satyanarayana- 
murti v. Kotha Manikyala Rao (1) and by the Patna High 
Court in the case of Bhudar Mal Marwari v. Ramchander 
Marwari (2). These cases do not advance the matter any 
further because the Benches merely purported to follow the 
Full Bench case of this Court in The Queen v. Okhoy Coomar 
Shaw (3). 

Whether or not a partner can be said to have entrusted with 
property must depend upon whether there is any special agree- 
ment between the parties. If there is no special agreement he 


‘does not receive property in a fiduciary capacity. It might be 


that if there was a special arrangement between the partners 
then it could be said that a partner was entrusted with property 
or with dominion over it. For example, if by the terms of the 
partnership agreement one partner was given the sole right to 
possession of the partnership assets or to receive moneys on 
behalf of the partnership then such a partner might, though 
it is unnecessary to hold it, be said to have entrusted another 
partner with money if he gave such other partner money for a 
specific purpose. It is unnecessary in this case to decide in what 
circumstances there can be entrustment. But all we need say is` 
that by. special agreement between the parties entrustment might 
be possible, and if entrustment was possible then a breach of 
the conditions or arrangement might render the person accused 
guilty of fraudulent breach of trust. However I am satisfied that 
in. ordinary cases where a partner receives moneys or an asset 
belonging to a partnership, or holds moneys or assets of a partner- 
ship, he does not hold that money in a fiduciary capacity. He 
cannot even be sued for a share in the moneys or assets by his 
co-partner. 


The only remedy of.a co-partner is an account and until 
such an account is taken it cannot be said whether the co-partner 
has any interest at all in the asset or moneys As pointed out in 

(1) (1940) 187 L.C. 126. 
(2) (1920) 55 IC. 674. 
(3) (1874) 13 B.L.R. 307. . 


ps 
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the case of Gopala Chetty v. Viyajaraghavacharier (1) decided by — CRIMINAL. 
their Lordships of the Privy Council, even after dissolution a co- eee 
partner has no right to sue for his share of an asset. It appears 1951- 
to me that if a co-partner has no right to sue to recover his Bhuban Mohan 
share it cannot possibly be said that his co-partner is holding Das 
that share in trust for him. If the partner holds partnership 
property in a fiduciary capacity he would be holding it in trust 
for his co-partners and his co-partners could sue. But it has been 
laid down beyond all question that the co-partners cannot sue  Hariies, C.J. 
and that their only remedy is an account and to recover only 
what is ultimately found due on taking the account. It appears 
to me that in those circumstances it cannot be said that a partner 

"4 who receives or holds property of a partnership is entrusted with ` 
the property or dominion over it, and that being so it appears to 
me that the answer to question 1 must be in the negative. 


Vv. 
Surendra Mohan 
Das 





The answer to question 2 must be that these cases cannot 
be regarded as correctly decided if they lay down any general 
rules applicable to prosecutions of partners for offence under 
section 406 of the Indian Penal Code in respect of property 
received or held by such partners on behalf of the partnership 
in the ordinary course ‘of partnership dealings. However the 
case may be regarded as rightly decided if they are confined to 
cases where under special agreements made between the parties 
entrustment of the property or dominion over it could be given 
to any particular partner. 


Under the rules of this Court the Full Bench must not only 
answer the questions, but must decide the petition. It appears 
to me that the petition must be allowed and the proceedings 
before the learned Magistrate quashed because no entrustment 
could be established in the circumstances of this particular case. 


In the result therefore the petition is allowed and the pro- 
ceedings now pending in the Court of the learned Magistrate at 
Howrah are quashed. The rule is accordingly made absolute. 





C. N. Das, J.i—I agree with my Lord the Chief Justice. 


Lent! 8. N. Banor]ee, J. a j agree. 


(1) [1922] 1 A.C, 488. 
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CRIMINAL. To constitute the offence of criminal breach of trüst there 
EP must be entrustment of property in respect of which the breach 

c of trust is charged. It closely resembles the offence of embezzle- 
Bhuban Mohan ment under the English law. ‘The section requires entrusting 
Das any person with property or with any dominion over property. 
-—' Monum " s a Fagin igi Link pig conversion of 
Das property by the person arged, to his own use, or 
dishonest disposal of it. "The offence consists of any one of 
Banerjee, J. four positive acts namely, misappropriation, conversion, user, Or 


disposal of property. 





Dishonest intention is the gist of the offence. It follows, 
therefore, that if there is no " property" which is the subject 
matter of entrustment, there cannot be any criminal breach of 
trust. Likewise if there is no dishonest intention, there is no 
offence committed. 


In the judgment of the learned Chief Justice, the nature of 
a partner's property in the partnership assets has been discussed 
That is the English law. That is also the Indian Law. The 
substance of the English Law has been enacted in section 46 of 
the Indian Partnership Act. Section 46 is as follows: — 


“On the dissolution of a firm every partner or his re- 
presentative is entitled, as against all the other partners or 
their representatives, to have the property of the firm applied . 
in payment of the debts and liabilities of the firm, and to 
have the surplus distributed among the partners or their 
representatives according to their rights." 


This section is in substance section 39 of the English Act, 
with verbal condensation. ‘This section affirms the right of 
partners or their representatives to a share of the net assets of 
the firm after the firm is dissolved and the account is taken. 


The right of a partner under this section is known as his 
general lien on the surplus of the assets of the firm and is com- 
monly called partners’ lien. Re: Bourne (1). 

The principle of the section was stated in Darby v. 
Darby (2) and by Lord Eldon in Crawshay v. Collins (3)"^ 


/ (1) (1906) 2 Cm. 437. (2) (1856) 2 Drew. 495, 503. 
(3) (1808) 15 Ves. 218. 


VoL. 87] ` HIGH COURT. * 207 


and by Sir William Grant in Featherstone- -haugh v. Fenwick (1). CRIMINAL. 
On the nature of the right given to a partner by this section, Tp 


Pollock observes as follows (pages 99, 100): — oh 
! - Bhuban Mohan 
“The first of each partner to control within certain Das 
limits the disposition of the partnership property is a Y 


rather peculiar one. It exists during the partnership, and Bie d 
when accounts are taken and the partners' shares ascertained "€" 
from time to time, its existence is assumed, but it comes into Banerjee, J. 
full play only in the event of a dissolution. It belongs to a 
class of rights known as equitable liens, which have nothing 
to do with possession, and must therefore be carefully dis- 
tinguished from the possessory liens which are familiar in 
"d several heads of the Common Law. The Possessory lien of 
an unpaid vendor, factor, or the like, is a mere right to hold 
the goods of another man until he makes a certain pay- 
ment; it does not, as a rule, carry with it the right of dealing 
with the goods in any way. Equitable lien, on the other 
hand, is nothing else than the right to have a specific portion 
of property dealt with in a particular way for the satisfaction 


of specific claims.” 


The Partnership Act contemplates complete liquidation of 
the assets of the partnership as a preliminary to the settlement 
of accounts between partners upon dissolution of the firm and 
unless there is an agreement to-the contrary, the share of each 

z partner means "his proportion of the partnership assets after 

E they have been all realised and converted into money, and all 
the partnership debis and liabilities have been paid and dis- 
charged." (See also 4judhya Pershad v. Sham Sundar (2). 


" Partnership assets" mean everything to which the firm, 
or in other words all the partners composing it, can be considered 
to be entitled as such. The qualification “as such” is import- 
ant; for persons may be entitled jointly or in common to pro- 
perty, and the same persons may be partners, and yet that pro- 

perty may not be partnership property, e.g. if several persons 
are partners in trade, and Tand is devised or a legacy is 
bequeathed to them jointly or in common, it will:not necessarily 
——»Pecome partnership property and form part of the common 
(1) (1810) 17 Ves. 298. 
(s) [1947] LL.R. Lah. Pages 417, 443-438, 


298 THE CALCUTTA LAW JOURNAL. [Vor. 87. 


CmiMINAL. stock in which they are interested as partners. Whether it 
€ does so or does not, depends upon the circumstances ol 
a each case. It is for the partners to determine by agreement 

Bhuban Mohan amongst themselves what shall be the property of the 
Das firm, and what shall be the separate property of one 
his or more of them. The true methods of determining as 

Surendra Mohan 
Das between the partners themselves what belongs to the firm, and 
Sad what not, is to ascertain what agreement has been come to 

Banerjee, J. upon the subject. Lindley on Partneiship, gth Edition, pages 

409, 416. 

P E * 

It is quite clear, therefore, that unless there is an agreement 
between the partners that a particular property would be the 
separate property of a partner, there cannot be an entrustment 
of it to the other partner or partners. In the absence of such 
an agreement, each partner is interested in:the whole of the : 
partnership assets and there cannot be an entrustment of "a 
partner's property " as such by one partner to another, because 
there is no “ property" which can be entrusted. 


= 


^" 


In the case before us there is no evidence that there was an 
agreement by which the partnership assets were converted into 
separate property of the partners. "Therefore there cannot be a 
breach of trust, because nothing was or could be entrusted. 





K. C. Das Gupta, J.: 
Chief Justice. 


I entirely agree with my Lord the 


P. B. Mukharji, J.:—J agree with the conclusions and the 
reasonings given in the judgments of my Lord the Chief Justice 
and of my Lord Mr. Justice Banerjee. I would only wish to add 
a few more reasons to support the same conclusion. 





The point for decision before the Court is can a partner 
be prosecuted under section 406, I.P.C., for criminal breach of 
trust in respect of partnership assets. Sir Richard Couch, C.J]. 
delivering judgment for a Full Bench of the Calcutta High Court 
in Nrigendro Lall Ghatterjee v, Ohhay Coomar Shaw (1) 
observed : — 


() (979 s WAR. (Cr. sg) 


pm 
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“We think the words in section 40r of the Penal 
Code are large enough to include the case of a partner if it 
be proved that he was in fact entrusted with the partnership 
property or with a dominion over it and has dishonestly 
misappropriated it or converted it to his own use. There 
is no reason that the case of a partner should. be excepted 
from the operation of this section. Indeed there is every 
reason that it should be included in it. It is question of 
fact whether there has beeri an entrusting of the property 
or giving a dominion over it sufficient to come within what 

` ds required." 


This decision was rendered in 1874 and has caused consider- 
able anxiety for more than 7o years. On two main grounds the 
soundness of this decision has been questioned more than once. 
First the decision is said to be verbal and academic and its prac- 
tical import is difficult to find. ‘This decision gives no indication 
to show how and under what circumstances a partner can at all 
be said to be entrusted with partnership property or with 
dominion over it or to have misappropriated it and it is difficult, 
-it not impossible, to conceive how such a situation can arise. 
This criticism is put on the ground of the law of partnership. 
In Piddock v. Burt (1) it is held that a partner who receives 
money belonging to the partnership on account of him- 
self and his co-partner does not do so in a fiduciary capacity. 
At common Law in England no criminal prosecution can be 
maintained by one partner against another for stealing or 
embezzling by false pretexts or misappropriating property of the 
firm. Partners are regarded in law as joint owners or co-owners 
of the partnership property. Secondly, sections 403 to 409 of the 
Indian Penal Code occur under “Offences against property " 
in Chapter XVII of that Code under the sub-heading “ Criminal 
misappropriation of property." This group of sections deals 
with many classes of persons who are specially and specifically 
mentioned but they make no reference to a partner. Section 
407, I.P.C., deals with criminal breach of trust by carrier whar- 
finger or ware-house-keeper. Section 408, I.P.C. refers to 
criminal breach of trust by clerk or servant. Section 409, I.P.C., 
refers to criminal breach of trust by a public servant or by Bank- 
er, merchant or agent. The case of a partner is not mentioned 
jn any of these sections or even in the numerous statutory. 

(1) [1894] | Ch. 843. 
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CmuuNAL. illustrations given thereunder. ‘The statutory illustrations indi- 

EA cate persons entrusted absolutely with the property of another 

1951- and not property which belongs either partly or wholly to the 
Bhuban } Mohan accused. If illustrations are any indication then these sections — ^ 

Das of the Penal Code are not intended to be applied to partners. 

Y Illustration (c) of section 403, I.P.C., which refers to Joint owners 


Suiendra Mohan 


san of a horse and says that one of the joint owners can take the 


horse out of the possession of the other is of no assistance in this 

Mukharp, J. Case because unlike the illustration the partnership account is a 

- general account and is not confined to a specified item of pro- 
perty as the horse in the illustration. Then again in this con- 
nection a reference to section 424, I.P.C., will show that there can 
be dishonest or fraudulent removal or concealment of one's own » 
property because of the specific language used in that section, 
namely, “ property of himself or any other person." 





7 


Some of these criticisms will be found in the judgment of 
Lort Williams J. in Bhupendra Singh v. Giridharilal Nagar 
(1). Harries, C.J. in Monmohan Das v. Mohends»a Bhowal 
(2, refers to this decision of Lort William J. while 
holding that a partner who receives the money on behalt 
of the partnership does not receive it in a  fiduciary 
capacity. The Bombay High Court adopted the view 
of the Calcutta Full Bench and Beaumont C.J. in Emperor v. 
Jagannath (3), overruled the argument advanced on the 
basis of statutory illustrations of the Penal Code and came 
to the conclusion that the words of the section are wide 
enough to cover the case of a partner at pages 1520 and 1521. 


An analysis and survey of the various sections of the Indian 
Partnership Act are necessary to discover the true nature, charac- 
ter and incident of partnership property. Section 19 of the 
Partnership Act discloses the implied authority of a partner to 
deal with partnership property to -bind the firm. Section 
24 of the same Act contemplates notice to the partner 
as notice to the firm except in the case of fraud on 
the firm committed by or with the consent of that partner. 
But the sections relating to the property of the firm lay down 
the rules what such partnership property is and how is that to be uum 

(1) (1933) I L.R. 60 Calc. 1816. 

(2) (1947-48) 52 C W.N. 441. 

(3) (1981) 38 Bom. L.R. 1518. 
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applied. Section 15 of the Partnership Act provides that subject 
to contract between the partners, the property of the firm shall 
be held and used by the partners, exclusively for the purposes 
of the business. Section g of the Partnership Act enjoins each 
partner to be just and faithful to each other. Section 10 of the 
Partnership Áct requires that every partner shall indemnify the 
firm for any loss caused to the firm by his fraud in the conduct 
of the business while section 13 of the same Act requires a partner 
to indemnify the firm for any loss caused to it by his wilful 
neglect in the conduct of the business. 


It does not appear to my mind that sections of the Partner- 
ship Act relating to indemnification for the loss either for the 
fraud or wilful neglect of the partner nor even the section where 
one partner is required to be just and faithful to the other can 
lead to the conclusion that one partner can commit the offence 
for criminal breach of trust as against the other partner in respect 
of partnership property. The question here is of much broader 
application and of a more fundamental nature. Its fundamental 
nature is this that the very conception of partnership precludes 
possibility of entrustment or dominion of the partnership pro- 
perty by one partner as against the other and therefore precludes 
any possible operation of the crime under section 406, I.P.C., 
of criminal breach of trust by one partner against the other in 
respect of the partnership property. 


In England the same difficulty arose and the disability was 
partially removed first by 31 and 32 Victoria, Chapter 116 and 
now replaced by section 40(4) of the Larceny Act, 1916, but no 
similar legislation has been enacted in India. Section 40(4) of 
the Larceny Act of 1916 (6 and 7 George V, Chapter 50) pro- 
vides as follows: — 


“Tf any person, who is a member of me co-partnership 
or is one of two or more beneficial owners of any property, 
steals or embezzles any such property of or belonging to such 
co-partnership or to such beneficial owners he shall be liable 
to be dealt with, tried and punished as if he had not been 
or was not a member of such co-partnership or one of such 
beneficial owners.” 


Further in-roads on the Common Law in England were 
made by such statutes as section 24 of Forgery Act, 1861 (24 and 
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25 Victoria, Chapter 98) under which Act it was forgery to en- 
dorse a bill by procuration under a false and fraudulent assump- 
tion of authority so to endorse it. Under that section now 
repealed it was held in R. v. Holden (1) that a partner 
who with intent to defraud and without lawful excuse 
or authority accepted a bill in the partnership name had accepted 
it in the name of another person within the meaning of that 
statute and the distinction was sometimes a very fine one as will 
be seen from the decision of the English Court of Appeal in 
Morrison v. London County and Westminister Bank Ltd., (2). 
On behalf of the respondent -reliance was placed on the 
decision of R. v. Warburton (3) As wil be apparent 
from the judgment of Cockburn C.J. in that case the 
ratio of the decision is that it is a criminal offence 
to deprive a partner of his interest in some of the partnership 
property by false entries and false documents. That is quite 
understandable because- by falsifying entries a partner's interest 
in the partnership property is affected forthwith irrespective of 
dissolution of general accounts and this case therefore is no 
authority for the proposition that a partner can be convicted 
of criminal breach of trust by another partner in respect of 
partnership property. Besides it was a case of conspiracy to 
cheat and defraud and it was immaterial whether the act agreed 
to be done was itself not criminal, so long as it was illegal. | It 
is so also for criminal conspiracy under section 120A of the Indian 
Penal Code. Incidentally it may be pointed out here that 
although at Common Law in England it was not a criminal 
offence for one co-owner of goods fraudulently to deprive the 
other co-owners of them, such co-owner being lawfully in 
possession (4) it was nonetheless possible that if he took 
them from a person who was a bailee for all the co 
owners he could be convicted of larceny even though the ' 
bailee was himself one of the co-owners [R. v. Brahmley (5) 
and R. v. Woobster (6)] and that apparently is still the law in 
any case which cannot be brought within the Larceny Act of 
1916. But these in my opinion cannot alter the position of 
the partners inter se in respect of partnership property so as 

(1) [1913] 1 KB 483. S 

(2) [1914] 3 K.B. 356 (381) 

(3) (1870 LR. 1 C.C R. 274 

(4) 1 Hale P.C 513. 


(5) (1823) Russ & Ry 478 C.CR 
(6 (1861) Le & Ca, 7; CCR. 
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to make one partner liable for the offence of criminal breach 


of trust in respect of partnership property at the instance of 
another partner. 


The question before the Court in India can be dealt with 
m my view on the basis of the language used in section 405, 
I.P.C., dealing with the offence of the criminal breach of trust. 
In this respect the matter is largely if not wholly one of con- 
struction. The generality and the amplitude of the expression 
“whoever " in section 405 of the Indian Penal Code prima facie 
would include a partner within the operation of this section. 
If there is any exclusion of the case of a partner from the opera- 
tion of this section then such exclusion has to follow from other 
expressions used in that particular section. Such other 
expressions which are relevant in this context and from which 
such exclusion can be deducted are: — 


(1) “In any manner entrusted with property." 
(it) " Any dominion over property." 
(iii) " To his own use." 


(iv) “In violation of any direction of law prescribing the 
modé in which such trust is to be discharged." 


(v) " Or of any legal contract expressed or implied." 


The first question therefore for consideration is can a partner 
be said to be in any manner entrusted with partnership property 
as against the other partner or partners. In my view normally 
not. Section 15 of the Partnership Act provides subject to any 
contract that the property of the firm shall be held and used by 
the partners exclusively for the purposes of the business. That 
in my view means all the partners as between themselves jointly 
hold and use the partnership property for the purposes of the 
business and no one partner can be said to be entrusted with 

emmy the partnership property as against the other partner or partners 
under the ordinary incidents of partnership law under the 
Partnership Act. 


* 
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CRIMINAL. . The second question is can a partner be.said to have domi- 
n nion over the partnership property as against tbe other partners? 


a The same section 15 of the Partnership Act in my judgment 
Bhuban Mohan precludes ‘such idea. In the case of a partnership it is joint 
' Das dominion by all the partners over the partnership property. 

v. af 
Surendra Moh ‘ d À i 
oe Das i These are the two primary conditions one of which must.be 


eee satisfied before other elements of the offence under section 405, 
Mukharji, J. |. 1.P.C., need be considered. As in my view these two primary 
conditions cannot be satisfied in the case of a partner under the 

ordinary incidents of partnership law under the Partnership 

Act, no partner can prosecute his co-partner for criminal breach 

of trust in respect of partnership property. 


t 


The other expressions mentioned in what I have itemised 
above as (3) (iit), (iv) and (v) may be applicable in the case of a 
partner against the co-partners in respects of partnership property 
under the Partnership Act but they are of no avail when any 
of the first two basic conditions of the offence cannot under such 
law be satisfied. 


: It is quite true that section 15 of the Partnership Act as well 
as many other sections thereof are subject to any special contract 
‘between the partners. Great liberty is given to partners to 
form their own contract of partnership and the terms of contract 
vary between one partnership arid another. If therefore there 
is any special contract of partnership by the very terms of which 
either an entrustment is made of any specific property to another 
partner or any exclusive dominion given in respect of the same 
to one particular partner as against the others then such a case 
may in appropriate circumstances come within the operation of 
section 405, I.P.C. Except such kind of special contract there- 
fore there cannot be criminal breach of trust by one partner as 
against the other in respect of partnership property. 


What is often forgotten in this context is that the Indian 
Partriership Áct is nót a complete code on the law of partnership. 
It is a statute to define and amend the law relating to partner- 
ship. The Act does not profess to consolidate the entire law 


on the subject. Until dissolution of partnership and accounts” 


: no specific item of property belongs to any particular partner as 
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against the other. ‘That is the peculiar character and incident ^ CRmnat. 
. and nature of partnership property. Section 48 lays down that add 


in settling account of a firm after dissolution losses shall first be iiit 
paid out of profits, next out of capital and lastly by the partners” Bhuban Mohan 
individually in proportions in which they are entitled to share Das 
profits. Then it is provided there that the assets of the firm iC 


Surendra Mohan 


should be applied first in paying debts of the firm to third parties, Das 


then in paying rateably what is due to a partner from the firm REN 

for advance as distinguished from capital, thirdly in paying to — Mukharji, J. 

each partner rateably what is due to him on account of capital 

and lastly the "residue" if any shall be divided among the 

partners in the ‘proportions in which they are entitled to share 

"d profits. The basic idea is ultimate participation in the partner- 
ship assets out of the " residue " that is left and such “ residue " 
‘cannot be determined until after dissolution and accounts and 
until after losses and assets of the firm have been attended to in 
the manner laid down in the section. The same idea operates 
also in the section 52 of the Indian Partnership Act where a con- 
tract creating^partnership is rescinded on the ground of fraud 
or misrepresentation of any of the parties thereto. ‘There again 
the party entitled to rescind has the right to a lien on or a right 
of retention of the “surplus” of the assets of the firm remaining 
after debts. of the firm have been paid, for any sum paid by him 
for the purchase of share in the firm and for any capital con- 
tributed by him. He is also entitled to rank as a creditor of the 

- firm in respect of any payment made by him towards the debt 
-of the firm and to be indemnified by the partner or partners 
guilty of fraud or misrepresentation against all debts of the firm. 
From these various provisions it is therefore clear that the pro- 
perty of partners in the partnership assets is a residuary or sur- 
plus property which remains after satisfaction of other claims 
on the firn. It is therefore not a specific and ascertainable 
property until then. 


The reason therefore of holding that a partner cannot be 
prosecuted: by another partner for criminal breach of trust in 
respect of partnership property under section 406 I.P.C., is two- 
fold. The nature, character and incident of partnership pro- 

'*eperty are such that during the subsistence of the partnership 
there cannot be, except by special agreement with which we.are 
not-concerned here, any entrustment or dominion and secondly 
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partnership property is not a specific and ascertainable property, 
and is of so equivocal and problematic a nature until dissolu- 
lution of accounts, that it is not susceptible to be used in a 
manner which can bring into operation section 405 of the 
Indian Penal Code. It is only when such ordinary character 
and nature of the partnership property are varied by special 
contract of partnership -so as to create entrustment of any 
specific property in favour of one partner as against the others 
or so as to give exclusive dominion of such property to one 
partner as against the other that there can be any scope ot 


» application of section 405, I.P.C. 


S.D.G. Rule made absolute. 


e 


+ 
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ORIGINAL CIVIL. 
Before Mr. Justice D. N. Sinha. 


ELAHI BUX 


v. m 


UNION OF INDIA 


Indian Independence Order, 1947, Art, (8(1)—Rights and labilttres under a 
contract—Whether Pakistan or Union of India is liable under the 
, contract—Principles determining liability. 


The principles which determine whether liability under a contract is 


that of the Dominion of Pakistan or that of the Union of India, are as 
follows: — : 


+ 


(1) Arts. 8(1) and (2) of the Indian Independence Order, 1944, con- 
template contracts entered into on behalf of the Goveinor- 
General in ‘Council, which on the' appointed day, are either 
executed, continuing or executor: 


<- (3) In the case'of a continuing or executory- contract, if the Dominion 
i of Pakistan was going-to be exclusively interested in it, either 
because the subject matter of it was.situated in its territory, or 
if it was to ‘be performed for its benefit, or if it solely related to 
its affairs, then the liability would be of the Dominion of Pakis- 
tan. In such a case, not only the piesent and. future liabilitics 
would be her, but also all past liabilities as had accrued due. 


(3) In the case of executed contracts, the Dominion of Pakistan will 
be liable if: — 


(a) She would have been similarly mterested in the subject matter 
g of the contract, imagining that she had come into existenœ as a 
‘separate state, at the time the contract was entered into, and/or 

- was being implemented or 


(b) ‘She would have been similaily interested in the subject matter 
hy of the contract imagining that the subject matter of the contract 
existed on the '' appointed day ", whether in I it existed or not, 


s Original Civil Suit No. 2294 of 1947. 
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Civi. Suit against the Governor-General in Council, in or about 
the 11th day of August 1947 for a decree for Rs. 62.562 and 





Kod other reliefs. 
sd 
Elahi Bux 
v. The material facts will appear from the judgment. 
Union of India 


— ————á 


Mr. S. Masood for the Plaintiff. 
Mr. R. C. Deb for the Defendant. 
The judgment of the Court was as follows: — 


March, aa. D. N. Sinha, J.:—This is a suit which was filed by the 
plaintiff against the Governor General in Council, in or about 
the 11th day of August 1947, for a decree for Rs. 62.562/- and 
other reliefs. The plaintiff is a military contractor and entered 
into a contract with the military authorities on or about the 
12th November, 1943, for the construction of various works at 
Comilla, including latrines for the use of the military forces. 
The plaintiff executed the said contracts, and it is stated in 
the plaint that the bill was duly submitted to the Commander 
Royal Engineers, at Chittagong, on the i5th December, 1945. 
This bill has not been paid. The suit was originally filed 
against the Governor-General in Council. On the 15th March 
1950, the plaintiff made an application for amending the cause- 
title and body of the plaint, by substituting the “Union of 
India" in the place and stead of the Governor-General in 
Council. On the s7th April 1950, an order was made by 
Bachawat, J. ordering substitution and further directing as 
follows: —T'hat this suit be placed on the peremptory list of 
suits, after one month from the date hereof, for trial of the 
following preliminary issue viz., "as to whether or not the 
liability, if any, of the Governor-General of India in Council, in 
respect of the cause of action alleged in this suit, has devolved 
upon the Dominion of India or its successor, the Union of 

India." ‘This preliminary issue has now come before me to be 
tried. The plaintiff has gone to the box and tried to give 
evidence of what happened to the constructions at Comilla. 
He however could only say about it-from what he heard from 
others, who were not called. This is no evidence and I cannot. 
accept it. The defendant has called no evidence. The point 
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has therefore to be decided as a point of law. Both parties 
agree that the decision of the issue rests on the construction of 


Article 8(1) of the Indian Jo Order 1947 which runs 
as follows: — 


“8(1) Any contract made on behalf of the Governor- 
General in Council before the appointed day shall, as from 
that day— 


r 


(a) if the contract is for purposes which as from that 
day are exclusively purposes of the Dominion of Pakistan, 
be deemed to have been made on behalf of the Dominion of 
Pakistan instead of the Governor-General in Council; and 


(b) in any other case, be deemed to have been made 
on behalf of the Dominion of India instead of the 
Governor-General in Council; 


and all rights and liabilities which have accrued or may 
accrue under any such contract shall, to the extent to which 
they would have been rights or liabilities of the Governor- 
General in Council,-be rights or liabilities of the Dominion 
of Pakistan or the Dominion of India as the case may 
be." 


The “appointed day " was the 15th August 1947. 


Mr. Masud appearing on behalf of the plaintiff, argues that 
on the appointed day, the contract had already been executed 
and as such, there could not be a purpose on that day. 
According to him, the purpose of an executed contract is the 
original purpose, which existed when the contract was actually 


being implemented. As this contract was for military purposes 


which, at the time of entering into the contract and during the . 


period, it was being carried out, was not ‘exclusively for the 


purposes of the Dominion of Pakistan it came under the residu- 


ary liability under 8(1) (b), and the Union of India was liable. 


I am unable to accept the argument that Article 8(1) (a) 
does not apply to an ‘executed contract. There might have 
been some scope for such an argument if we did not have the 





V. - 
Union of India 


Sinka, J. 
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concluding paragraph of Article 8(1). This paragraph makes 
it quite clear that rights and liabilities which have already 
accrued under a contract, are to be taken into consideration. 
This is also clear from a perusal of Article 8(5). 

This aspect of the question was considered by Mr. Justice 
S. B. Sinha, in Shaik Serajuddin Batley v. Province of West 
Bengal (1). The learned Judge made the following obser- 
vation: — 


“Paragraph 8(z) provides that if the contract was 
entered into on behalf of the Province of Bengal, for pur- 
poses which are exclusively purposes of the Province of 
West Bengal (as from the appointed day) the following 
consequences ensue: — 


(a) the contract (which was originally entered into on 
behalf of the Province of Bengal) shall be DEEMED TO 
HAVE BEEN ENTERED INTO on behalf of the Province 
of West Bengal l s 


(b) the rights and liabilities which have accrued or may 
accrue under any such contract shall be rights and liabilities 


of the Province of West Bengal. 


This clearly means that by a legal fiction the Province of 


"West Bengal is, so to say, substituted as a party to a contract 


from the time the contract was made on behalf of the Province 
of Bengal. The résult, is that, if the contract is executory; the 
Province of Bengal becomes liable to perform and entitled to 
call for performance of the contract and the rights and liabili- 
ties which may accrue under the contract become its rights and 
liabilities. If the contract has been executed in whole or in 
part, and rights and liabilities have accrued under the contract 
before the appointed day, the province of West Bengal becomes 
entitled to such rights and responsible for such liabilities." 


The learned Judge then proceeded to consider Article 8(r) 


and said “There is nothing in paragraph 8(2) to limit its 


operation to subsisting and executory contract." Although the" 
observations related to Article 8(3), they apply with equal 
(1) Unreported judgment dated 4-8-49 in Suit No. 1502 of 1948. 


` 
* 
+ we ye 
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"a 


kd 


Ls t S se 
force to Article 8(1), the NORD being similar. . The Sudonient 
of Sinha J. has since been upheld by the- court of appeal, but 
I am-informed that there has been:a further appeal to the 
Supreme Court." If we are to use the legal fiction that the contract 
would be deemed to have been entered into by tlie Union of 
India or Eastern Pakistan .as,the case.may be, then it is clear 
that for constructions to be built.for military forces at Comilla, 
..the contracting party must be the- Dominion of Pakistan, in 
whose territory, it lies. It-has been pertinently poirited out on 
behalf of.the defendants that- it is not;strictly accurate to speak 


of the contract as an execüted--contract. A contract, has two - 


aspects. The contractor does the work and .the Government 
pays. These are mutual obligations under the contract and 
. until payment has been made, it cannot be said that the contract 
has been fully executed, or that it is at an end. That is why, 
the Article speaks of liabilities which have "accrued " under a 
contract. If the Union of India is to accept such a liability, 
then it must be shown that on the appointed day, the purpose 
was not exclusively that of the Dominion: of Pakistan. It will 
not do to say that the liability exists but the purpose does not 
exist. Either of two legal fictions will have to be introduced. 
Either, imagine that at the time the contract was entered into, 
both the Union of India and the Dominion of Pakistan existed, 


and then considér whether the purpose of the'coritract would ` 


have been exclusively for the Dominion‘ of Pakistan or not, or 
alternatively imagine the contract as being implemented’ on the 
appointed day and consider whether on that *day it would be 
for the purposes exclusively of the Dominion: of Pakistan or 
not. In the case just referred to, and in the case of Province 
of West Bengal v. Midnapore Zemindary Co., Ltd. (1) the 
dispute arose regarding the rent of properties which after the 
appointed day were situated in the State of West Bengal and 
were in their occupation. In such a case the matter is much 
more simple. In the latter case, Harries, - C.J. said as 
follows: — a 


+ 


^4 


“As I have said earlier, it was.never the case of the 


Provincial Government that this hóspital which was housed 
in the house in question (in the Murshidabad District) 
served any district which is now.-part of Eastern Pakistan 

. . . « It seems to have been assumed in the 


(D) (1949) 85 C.L.J. 303. ` . . ` 
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court below that before: partition the hospital was main- 
tained exclusively for the purpose of certain districts “which 
on partition fell to West Bengal and if-that be ‘so AX think 
‘there can be no doubt whatsoever the Article 8(3):(a) of the 
indian Independence Order pee and that West Bengal 
would be liable os 


In this case, however, the facts are much more complicated., 
But it is not disputed that the work was doüie at Comilla which 
is in the Dominion of Pakistan. .If by a “Tegal ‘fiction, the 
Dominion of Pakistan existed at the date of’ the contract, or. the 
contract existed on the appointed day, when Eastern Pakistan 
has certainly come into existence, then in either case, only the 
Dominion of Pakistan would be interested in the constructions 
for military forces stationed at Comilla.and must pay for the 
same. An attempt was made by the plaintiff to prove that on 
the appointed day these latrines etc. had been demolished or 
no longer existed. As I have said, he had failed to prove this. 
But to my mind, this is not at all relevant. The position’ 
analysed comes to this: — ) 


-— e 


^ 


` (9) Article 8(1) & (2) of the Indian Independence 

. Order 1947 contemplate contracts entéred into on behalf of 
the Governor General in Council, which on the appointed 
day, are either executed, continuing or executory. 


T 


. (2) In the case of a continuing or executory contract, 
if the Dominion of Pakistan was going to be exclusively 
interested in it, either because the subject matter of it was 
situate in its territory, or if it was to be performed for its 
benefit, or if it solely related to its affairs, then the liability 
would be of the Dominion-of Pakistan. In such a case, 
not only the present and future liabilities would be her 
but also all past liabilities as had accrued due. 


4 


|. (3) In the case of executed contracts, the Dominion 
of Pakistan will be liable if: 


(a) she would have been similarly interested in the 
gubject matter of the contract, imagining that she had come 


-— 


Nat _ ere por Jd 20. 818 


"mr 


+ 


into existence as a separate state, at the time the contract Cvi. 
.; Was entered into, .and/or was being implemented | or ae 
| "M ee 
m "à ‘she "would have been, similarly interested in the ' Elahi Bux 
subject matter-;of the contract, imagining that the subject vo 
matter of the -contract existed on the ‘appointed -day’, Union of India 
whether in fact^it existed or not. ` : Sinha, J. 


= . Applying: these tests I must come to the -conclusion that it 
-is the Dóminion of Pakistan and .not the. defendant who is 
liable to pay. the.bill of the plaintiff which is the subject matter 
of the suit. 'The issue is therefore answered in the négative. 
It is conceded that the result of the suit depends upon the result 
‘of this issue and the suit accordingly fails and must be dis ~ 


missed with costs. 
Mr. A. Rah Solicitor for the Plaintiff. 


Mr. S. K. Mondal: Solicitor for the Defendant. 


- * ^ 


S.K.R.C. j ~. Suit dismissed. with. costs. 
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MAJOR. SOAP CO. LTD. 

UV. 
ASSISTANT COMMISSIONER OF COMMERCIAL 
TAXES, CALCUTTA.* 
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Wrt of Mandamus— Constitution of India—Art. 226—Whether available 
in cases where efficacious and adequate remedy is provided in the Act 
and where there has been no refusal to exercise jurisdiction 
nor any excess of jurisdiction. 


Bengal Finance (Sales Tax) Act, r941—Section 15—Rule TE of sec- 
tion 18 by Ordinance X of 1950— Delegation of powers—Validity. 


Bengal Finance (Sales Tax) Act, rog1, Section I7— Transferee of the whole 
of the undertaking, if comes within the meaning of Section 17. 


An application for writs under Article 226 of the Constitution of India 


is misconceived where there is adequate and efficacious remedy available to 
the applicant under provisions of the Bengal Finance (Sales Tax) Act for 


remedy against order of the Commercial Tax Officer requiring the applicant 


to produce books of accounts of a period prior to its registration as a 
‘dealer .' 


Repeal of section 18 of the Bengal Finance (Sales Tax) Act 1941 by 
Ordinance X of 1950 does not affect the powers of the Commissioner to 
delegate any of his powers under section 15 subject to Rule No 71 and the 
Rules framed under provisions of the ‘Act. 


Where whole of the undeitaking' Or enterprise has been transferred 


` although a portion of assets and liabilities of the transferor have been 


excluded from the scope of transfer—Held—the business has been trans- 
ferred and the transferee comes within the: meaning of section 14 of the: 
Bengal Finance (Sales Tax) Act and as such is a dealer. 


Application under Art. 336 of the Constitution of India for 
cancelling or quashing. a requisition calling upon the Petitioner 
to produce books of accounts and records for the assessment of 
sales tax. 


The material facts will appear from the judgment. 
Messrs. E. R. Meyer and D. K. Sen for the Applicant. 
Messrs. S. M. Bose (Advocate General) and A. K. Sen (Jr. 


Standing Counsel) for the Respondent. 


^ 


* Matter No. 101 of 1950. 
tution of India. 


Application under Article 236 of the Consti- 


4 
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The: judgment: of the Court was as follows: — — ^ 
. H. K. Bose, J. :—This is.an application under Article 226 
of the Constitution for Writs in the nature of Mandamus, Pro- 
hibition or.Certiorari for cancelling or quashing’a Requisition 
calling upon, the: petitioner to produce books of accounts and 
records for the ‘purpose of assessment. of sales tax in respect of 
ea pornoa; een in the petition. 





The petitioner is a Coman having its registered office at 
25, Zakaria Street, Calcutta. The Company was registered on 
the 38th May 1948 and obtained Certificate of commencement 
of its business on the gist May 1948 and got itself registered as 
a dealer under the Bengal Finance Sales Tax Act 1941 on the 
aist July 1948. The ‘petitioner has acquired and taken over 
as a going concern the.businéss of Major Soap Company which 
was a proprietary concern including the stock in trade, machin- 
ery, furniture and goodwill etc. but neither the assets nor the 
liabilities and states that it is not a “transferee” within the 
meaning of Section 17 of the Bengal Sales Tax Act nor is it a 
“dealer” within the meaning of the definition in the Act, and 
it has been registered as a dealer and transferee under a mis- 
apprehension as to its correct status... The Company asserts that 
it is not a transferee as.the assets and liabilities of Major Soap 
Company have not been transferred to it. , 


On- the- 12th April 1950 the Commercial, Tax (Officer, 
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Colootola: Charge, required the petitioner to produce books of ' 


accounts and records for the purpose of assessment of Sales Tax 
in respect of four. quarters TRE 31-93-48 and four quarters 


ending'31-349. . 

It appears that Section 18 of ‘The Sales Tax Act 194r has 
been repealed. by an: Ordinance promulgated by the Govern- 
ment of West Bengal: being Ordinance X- of 1950. , 


On the 14th September TM the Assistant Commissioner 


Commercial Taxes, Calcutta (South) by a requisition fixed the 


P 


and: November 1950 for assessment of taxes fof four quarters- 


ending 31-3-48 and-for four quarters ending 31-3-49. 
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The petitioner charges that these acts are without jurisdic- 
tion and ultra vires. It is contended by Mr. Meyer the learned 
counsel for the petitioner that as the assets and liabilities of 
the business have not been transferred he is not a transferee of 
the business. This contention is fallacious and' cannot be 
accepted. A business is a mercantile pursuit or a trading con- 
cern. A dealer as defined in Section 2 (c) of the. Act is a person 
engaged in the business of selling or supplying goods. When' 
the full rights in that business of selling or supplying goods is 
transferred to another person the latter becomes a transferee 
within the meaning of Section 17 of. the Act. It appears that 
the petitioner company has acquired by virtue of the transfer 
the right to carry on the business, the stock in trade, machinery, 
furniture and goodwill and etc. In fact everything that is 
comprised in the connotation of a business has been assigned to 
the petitioner and the words "etcetra" bring in, any other 
thing in relation to the business that may not have been 
specifically mentioned, excluding of course anything that is 
expressly excluded from the operation or scope of the transfer. 
The expression "neither the assets nor the liabilities of the 
proprietor" has the effect of keeping out assets such as book 
debts due to the transferor or cash at the Bank and also all 
liabilities. But the whole of the undertaking or enterprise has 
been transferred and because a portion of the assets or the liabi- 
lities are excluded from the scope of the transfer that does not 
prevent the ownership of the business passing and divesting 
the transferor of its ownership therein. I hold that the peti- 
tioner is a transferee within the meaning of Section 17 of the 
Act and as such a “dealer” within the meaning of the Act. 


The next point urged was that the expression "any tax 
payable in respect of such business remaining unpaid" means 
tax which has already been assessed and the amount ascertained 
or determined and remaining outstanding or unpaid, and not 


tax which has not been assessed at the time of or before the 
transfer. This argument also appears to be based on a mis- 


apprehension of the scheme of the Act and of the true nature 


- of the implications of the various sections of the Act. 


B Section 4 of the Act creates the liability to pay the tax, in 
other words .the tax becomes payable by virtue of this Section. 


h 


- 
a * i 
- - 
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Section 7 imposes duty to. obtain and , possess registration Civir. 
certificate. Section 10: ‘lays down the modé- ‘of payment of tax. aes 
If the mode prescribed is not observed by the person liable to i 


pay the.tax the Commissioner may ‘proceed to asséss tax to the Major Soap 
best of his judgment (Section 11)." The: question whether the Co. Ltd. 


amount of the tax is ascertained or not-is immaterial and Ya 
Assistant 


irrelevant. If the liability to: pay the tax is “there and such Commissioner of 
liability remains unsatisfied then the transferee becomes saddled ^ Commercial 

with liability to pay such tax no matter whether the ascertain- Taxes, Calcutta. 
ment or assessment was made or not. This is the plain impli- 
cation of Section 17. di s 





The petitioner has got itself registered under the Act as a x 
transferee and dealer and that registration stands and has not 
been cancelled. ^ The petitioner has not applied or taken steps 
for cancellation. So long as it remains on the register it cannot 
escape liability to pay the tax. 


It was contended that by reason of the repeal of the Section 
18 of the Act by the Ordinance of 1950 there is no authority or 
officer to determine the question whether the petitioner is a 


dealer or not and so the petitioner is entitled to move this 
Court. : 


b 


But under section 15 of the Act the Commissioner can now 
delegate any of his powers to any person appointed to assist him, 
including his functions under Section 18; now that Section 18 is 
out of the way as a result of the repeal, subject of course to 
restrictions contained in Rule 71. Under Rule 71 the matter 
of registration of a dealer, amendment of certificate of registra- 
tion or cancellation of registration can be delegated to Com- 
mercial Tax Officer, and it has been so done. `- ` 


UE "e .f* tete 1 s tf i i l T i i 
t 


Section 20 and Rule 74 make provisions for appeals, revision 


and review. Section 21 of the Act provides for statement of. 
case to High Court. 


~ 


EE. 


Thus there is efficacious and denak nb ge the ` 
Act. It is idle to suggest that by virtue of repeal of Section 18 
the petitioner is without amy remedy, 
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The petitioner described. itself through its pleader as 
transferee and was registered as dealer as a matter of course. 
No question whether it was a transferee or not or dealer or 
not at all arose for determination. 


‘There has been no refusal to exercise jurisdiction nor any ` 
excess of jurisdiction. 


The application is wholly misconceived. The petition 
therefore fails and the Rule must be discharged with costs. 
Mr. P. C. Basu: Solicitor for the Petitioner. 


S.D.G. Rule discharged. 


/ 


CIVIL REVISION. 
Before Mr. Justice B. K. Guha. 


MOHAN LAL KHETTRY 
U. 
CHUNILAL KHETTRY.* 


Article 227 of the Constitution of India, its application in ordinary cases— 
Section 18 of the West Bengal Premises Rent Control Act 1950 and 
Section 5 of the West Bengal Act LXII of 1950—Construction of the 
expression ‘ Decree for recovery of possession’ as in Section 16—Mean- 
ing of the word “ Pending " 1n Section 5. i 


Ld 
“On 12-549, the landlord M: filed suit against C under section 


41 of the Presidency Small Causes Court Act for determination of 


tenancy for nonpayment of rent. On 4-1-50 an order was passed by the 
Small Causes court for delivery of possession on 30-4-5o in favour of the 


landlord M. In the meantime, the West Bengal Premises Rent Control Act 


of 1950 came into force and on an application by the tenant C, the order for 
possession was set aside under section 18(1) of the said Act 


Held that —(1) Decree for recovery of possession in section 18 of the 
1950 Act should be broadly construed so as to include an order for recovery 
of possession under Chapter VH of Presidency Small Causes Court Act, 1882 


(2) A cause is said to be pending in a Court of Justice when any pro- 
ceeding can be taken in it. | 


- 


* Civil Revision Case No. 889 of 1950 against the order in Spit No. 5637 
of 1949 of the Presidency Small Causes Court Calcutta. 


* 
3 


1 
t 


Vor. 87.] : HIGH COURT. 


(3) One is entitled to the benefit of retrospective operation of section 5 
of the Rent Control (Temporary provisions) Amendment Act 1950 so long as 
the cause is pending im a Court of Justice and not finally disposed of.’ 


ev 


Cases relied on=Ra: Bahadur Atulya Dhan Banerji v. Sudhangshu 
Bhusan Dutt (1); Fordhan v. Clagget (2); Santosh 
Kumar Das v Nripendia Kumar Chowdhury (3). 


Application by the landlord under Sec. 115 C. P. Code for 


revision of an order passed by a Presidency Small Causes Court 
Judge. 

The material facts will appear from the judgment. 

Mr. B. C Dutt-For the Petitioner. 

_Messrs Satya Charan Pain and Hem Chandra Dhar for the 
Opposite Party. - 


The judgment of the Court was as follows: — 





B. K. Cuha, J.:—This is an application by the landlord 
substantially under section 115 of the Code of Civil Procedure 
for revision of an order passed by a Presidency Small Causes 
Court Judge on the 38th June 1950. Article 227 of the Consti- 
` tution was also mentioned in the heading of the application but 
that article has hardly any application in the circumstances of 
the present case and as such I proceed to decide the matter only 
under section 115 of the Code of Civil Procedure. 


The facts which hàve given rise to the present application 


are briefly as follows: The opposite party was a tenant under . 


the present petitioner. On the 12th May 1949, the petitioner 
filed proceedings under section 41 of the Presidency Small 


Causes Court Act against the opposite party for eviction on the’ 


ground of ipso-facto determination of the tenancy for non- 
payment of rent. On tbe 4th January 1950 the Lower Court 
passed an order in favour of the present petitioner granting his 
praver and directing the opposite party to deliver possession on 
the goth April, 1950. In the meantime the West Bengal 
` Premises Rent Control Act of 1950 came into force and the 
present cpposite party applied before the learned Judge under 
section 18 of that Act for vacating the order for possession. By 


(1) (1950-51) 55 C.W.N. 848. 
(2) (1882) »o Ch. D. 657. 


(8) [1949] A.LR Calc. 430 F.B. 
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_ Givi. his order dated the 28th June 1950 the learned Judge allowed. 
napi the application under section 18(1) of the Act and setaside the 


eet order for possession. 
am tall 
Mohan Lal 
Khettry On behalf of the landlord petitioner, it is contended before 
M me that in the circumstances of the present case, section 18(1) 


Peu On of the Act of 1950 has no application inasmuch as the order 


for possession passed by the learned Judge on the 4th January 
1950 was not a decree within the meaning of that section. So 
far as this objection is concerned, the matter fell for decision 
in a very recent case, namely the case of Rai Bahadur 
Atulya Dhan Banerjee v. Sudhangshu Dutta (1) where 
a Division Bench of this Court has ruled that the 
expression ‘Decree for fecovery of possession” in section 
18 of the 1950 Act should be broadly construed so as 
to include an order for recovery of possession under Chapter 
VII of the Presidency Small Causes Court Act, 1882. That 
recent Bench decision is binding upon me and following that 
decision I overrule the first objection. 


Guha, J. 


Secondly, it has been urged before me on behalf of the 
petitioner that as the application under section 18 was disposed 
of by the Lower Court on the 28th Juné 1950 before the recent 
amendment by the West Bengal Premises Rent Control (Tem- 
porary Provisions) Amendment Act 1950, that is the West Bengal 
Act LXII of 1950 came into force the tenant is not entitled to the 
benefit of the retrospective operation of section 5 of that amend- 
ing act. Section 5 of the amending act lays down that in all 
applications made under Sub-section (1) of section 18 of the 
West Bengal Premises Rent Control Act, 1950, latter act as 
amended by the amendipg act shall apply and shall be deemed 
to have applied. ‘The question for determination therefore is 
-whether in view of the fact that the application under section 
18 was disposed of by the Lower Court on the 28th June, 1950 
the tenant is entitled to the benefit of section 5 of the amending 
act at this stage. The present revisional application was filed 
on the 14th July, 1950, before the amending act came into force. 
It has been argued on behalf of the tenant opposite party that 
as the Revision case is pending in this court upto this day, the 
tenant is entitled to the benefit of section 5 of the amending 
act. Everything really turns upon the correct interpretation of 

(1) (1950-51) 557C.W.N. 343. 


Vor. 87.] : HIGH COURT. $21 
. the word ' pending’ which appears in section 5. In an English Crvir, 
` case, namely In re: Claggets “ Estate," Fordham v. Clagget (1) ae 

the word “ pending” was construed in the following way: a na 


cause is said to be pending in a court of Justice when any pro- Mohan Lal 


i ceeding can be taken in it. That is the test. If you can take Khettry 
v. 


-any proceeding it is pending. This interpretation of the word eee aa 
‘pending’ was quoted with approval in the Full Bench Case of E uui 
Santosh Kumar Das v. Nripendra Kumar Roy Choudhury, (3). Guha, J. 
Upon this interpretation of the word “pending”, it is quite 

clear that the application under section 18 though it has been 

disposed of by the trial court is pending so far as this court of 

revision is concerned inasmuch as it is awaiting adjudication in 

this court. In this view of the matter, I am of opinion that 

the tenant is entitled to the benefit of Section 5 of the amend- 


ing Act. 


In the result, the Rule is discharged. In the circumstances 
of this case, I make no order as to costs. 


R.M. E Rule discharged. 


') (1882) so Ch. D. 637 at p 653. 
(2) A.LR. [1949] Calc. 430- (F.B.). 


$23 


CIVIL 


ss 


1951. 


imt 


April, ao. 


- 


THE CALCUTTA LAW JOURNAL. [VoL, 87. 
APPEAL FROM ORIGINAL CIVIL. 


Before Sir Arthur Trevor Harries Kt., Chief Justice 
and Mr Justice S. N. Banerjee. 


RESIDENCE LIMITED. . 
Urs 
SURENDRA MOHAN BANERJEE AND OTHERS.* 


West Bengal Premises Rent Control Act (XVII W. B of 1950) —Fixation of 
standard rent under the Act—Rent whether includes the payment for 
services tendered by the landlord—Writiten agreement for tenancy— 
“ Rent," meaning of 


^ 


A premises was let out by a written agreement and by the terms of 
the Tenancy Agreement the landlord was bound to provide the tenant with 
electricity for various purposes, hot water, the services of a lift and free 
services of sweepers, .plumbers, carpenters, electricians and durwans and 
watchmen. The premises was let out furnished. The tenant respondent 


‘made an application before the Rent Controller for fixation of standard 


rent under Rent Act, 1950 The appellant took the point that the Rent, 
Controller had no jurisdiction to entertain the application or to determine 
the standard rent. The application of the landlord was dismissed by both 
the Rent Controller and the District Judge on appeal. Thereafter the 
appellant made an application before Bose J. under Article 226 of the 
Constitution and Section 45 of the Specific Relief Act which was dismissed. 
Question arose whether the Rent Controller had jurisdiction to fix the 
standard Rent of the premises which includes payment for the service ren- 
dered by the landlord. 


Held that—(i) The word '' rent” 1s not défined in the Act and there- 
fore it must be given its ordinary grammatical meaning. 


(u) That the premises can be let with services and still be 
premises within the meaning of the Rent Act of 1950, is 
clear from the provisions of a number of sections of the Act 
eg. Sections 34, 38, and 41 of the Act. 


(iir It is quite clear from these sections that the framers of the 
Rent Act 1950, clearly contemplated that a tenancy which 
carries with it certain amenities was within the purview of 
the Act. 


`“ Appeal from Origmal Order No. 53 of 1951 against the order of 
Bose J passed on an application under Article 226 of the Constitution. 


- Vor. 87] ` HIGH COURT. 


(iv) When a flat is let, with the landlord agreeing to provide 
certain free services what is paid as rent under the agree- 
ment is paid for the flat together with the benefits of the 
landlord’s covenants and that payment is at common law 
in England and under ordinary tenancy law in India, me 
rent of the premises and must be regarded as the “ rent ' 
of the premises as that term is used in HIE Rent Control 
Acts. 


Appeal by the landlord applicant. 
The material facts will appear from the judgment. 
Mr. Niren De, for the Appellant. 


Messrs. A. K. Sen and Sukriti Ganguly for the tenant Res- 
pondent W. C. Reid. 


* 


Mr. S. M. Bose (Advocate General) with Mr. S. Banerjee 
(Standing Counsel) for the Rent Controller Respondents. 


The judgment of the Court was as follows: — 


Harries, G.J.:— This is an appeal from a judgment and 
order of Bose J. made on an application under Article 236 of the 
Constitution. The appellant applied to this Court for the issue 
of writ of certiorari or prohibition for quashing or prohibiting 
certain proceedings for the fixation of standard rent of premises 
initiated by a tenant and then pending before the Rent Con- 
troller of Calcutta. ‘There was an alternative, prayer for an 
order on the parties under section 45 of the Specific Relief Act. 
Bose J. came to the conclusion that there was no force what- 
soever in the contentions of the appellant landlord and he 
accordingly dismissed the application in. its entirety. From 
that order this present appeal has been preferred. 





The appellant is the lessee of a large block of flats known as 
209, Lower Circular Road. The appellant was the tenant of 
these flats under a trust estate and one of the 145 flats comprised 
in the building was sublet to the respondent W. C. Reid. The 
. flat was let to Mr. Reid at a rent of Rs. 190/- p.m. and by the 

terms of the tenancy agreement the appellant was bound to 


r 
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provide the tenant with electricity for various purposes, namely, 
lights, fans, cooking stoves, refrigerators, irons, radios or radio- 
grams and also with hot water, the services of a lift and free 
services of sweepers,. plumbers, carpenters, electricians, durwans 
and watchmen. The flat was let furnished and it would appear 
that the landlord was bound to execute repairs and to renew the 
furniture and fittings when the latter became deteriorated. 


On December, 18, 1950 the tenant respondent made an 
application in the court of the Rent Controller, who has been 
made a party to these proceedings, for fixation of the standard 
rent under the provisions of the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950. The appellant 
applied to the court of the Rent Controller for dismissal of the 
tenant’s application on the ground that the Rent Controller 
had no jurisdiction to entertain the application or to determine 
the standard rent. On January, 17, 1951 the Rent Controller 
rejected the application of the appellant and ultimately trans-. 
ferred the case to the Additional Rent Controller who has also 
been made a party in these proceedings, for disposal. 


On January 20, 1951, the appellant appealed from the order 
of the Rent Controller to the District Judge of 24-Parganas and 
application was made to the learned District Judge for a stay 
of all proceedings, but the application was refused. , It is to be 
observed that the learned District Judge has not yet decided the 
appeal. 


When a stay of proceedings was refused by the learned Dis- 
trict Judge an application for prerogative writs was made in this . 
court which was ultimately disposed of by Bose J. 


It has been contended. before Bose J. and it has again been 
contended béfore us that the Rent Controller had no jurisdic- 
tion whatsoever to entertain this application for fixing the 
standard rent. In the alternative it is contended that if the 
Rent Controller has jurisdiction, he has only jurisdiction to fix 
the standard rent of the premises which would not include any 
payment for the services rendered by the landlord applicant. 
It is suggested that if the Rent Controller has any jurisdiction 
he would have to consider what part of the sum of Rs. 190/- 


Vor. 87.] l HICH COURT. 


constituted a payment for the furnished premises apart from the 
services and what part constituted a payment for the services. 
The suggestion is that only such part of Rs. 190/- as could be 
rightly attributed to the premises and furniture should be re- 
garded as rent for the purposes of fixing the standard rent. 


Bose J. rejected these contentions and held that Rs. 190/- 
constituted the rent of the premises. The premises had been 
let by a written agreement and by the-terms of the agreement 
. the landlord had covenanted to perform certain acts or services 
for the payment of a lump sum as rent of the premises. That 
being so Bose J. was of opinion that the rent at which these 
premises were let was Rs. 190/- and that the Rent Controller 

had jurisdiction to ascertain and fix the standard rent. 


“ Premises” are defined in the Act by section 2(8) in these 
: terms: “ Premises means any building or part of a building or 
any hut or part of a hut let separately and includes— 


(a) the. gardens, grounds and out-houses (if any) apper- 
taining to such building or part of a building or 
hut or part of a hut, d 


(b) any furniture supplied or any fittings affixed by the 
© landlord for use of the tenant in such building or 
part of a building or hut or part of a hut, 


but does not include a room or part of a room or other 
accommodation in a hotel or lodging house." 
“ Hotel or lodging house " is defined in section 2(3) of the 
Act. But it is not necessary to consider this definition because 
it is not contended in this case that the flat concerned is a room 
or rooms in a hotel or lodging hóuse. 


“Standard rent" is defined in section 2(10) of the Act in 
these terms: 


“Standard rent" in relation to any premises means— 


(a) the standard rent determined in accordance with the 
provisions of Schedule A, : 
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(b) where the rent has been fixed under section g, the 
rent so fixed; or at which it would have been fixed 


if application were made under the said section;" 


" Section 8 deals with the fixation of standard rent by the 


Surendra Mohan pent Controller. 


Banerjee. 





Harries, C.J. 


It is to be observed that the word “rent” is not defined 
in the Act and therefore it must be.given its ordinary grammati- 
cal meaning. ‘There is a provision, namely, section 8 of the Act, 
dealing with the fixation of rent of furnished premises and the 
Controller may on application of a tenant made within six 
months of the beginning of the tenancy, reduce the portion of 
the rent which according to the Controller, was added in respect 
of the use of furniture to a fair and reasónable amount, if he 
finds that such portion of the rent was unduly high. ‘There is, 
however, no provision dealing with any special reduction where 
premises are let with services. 


That premises can be let with services and still be premises 
within the meaning of the Act is, I think, clear from the pro- 
visions of a number of sections of the Act. Section 34 pro- 
vides: 


“ Whoever in any case in which an order or decree for 
the recovery of possession of any premises is prohibited 
under section 12 without the previous written consent of 
the Controller, or save for the purpose of effecting repairs 
or complying with any Municipal requisition, wilfully dis- 
turbs any easement annexed to such premises or removes, 
destroys or renders unserviceable, anything provided for 
.permanent use therewith, or discontinues any supply or 
service comprised in the tenancy of such premises, shall, 
on the complaint of the party aggrieved, be liable on the 
first occasion, to a fine which may extend to five hundred 
rupees." 


From this section it.is quite clear that the draftsman of the 
Act envisaged tenancies which carried with them, as it were, 
certain services just as a tenancy might carry with it a right to 
use a Way or a right to enjoy light and air and such like which 
are all easements. - 


Vor. 87.] HIGH COURT. 


Section 38 also makes it clear that an agreement. of tenancy 
may comprise certain services. Sub-section (1) provides— 

“ The Controller shall, on application made to him in 
this behalf by any tenant in possession of any premises, 
cause a notice to be served in the prescribed manner on 

‘the landlord thereof requiring him to make any repairs 
which such-landlord is bound to make to the premises or 
to take any measures for the due maintenance of the supply 
of water or electricity, the maintenance of conservancy oi 
sanitary service and the maintenance of any lift, which 
such landlord is bound to maintain in the premises under 
the conditions of the tenancy or according to local usage.” 


In this sub-section it is again recognized that premises with- 
in the meaning of the Act can be let with amenities. Lastly, 
section 41 also deals with-the question of amenities. That 
section provides: 


" (1) No landlord either himself or through any person 


purporting to act in his behalf shall without just. 


or sufficient cause cut off or witlihold any essential 
supply or service enjoyed by the tenant in respect 
of the premises let to him. 


Explanation—In this section essential supply’or service 
includes supply of water, electricity, lights in the 
passages and on staircases, lifts and conservancy 
or sanitary service.", 


4 


From these sections I think it is quite clear that the framers 
of the Act clearly contemplated that a tenancy similar to the 
one we are considering, namely, a tenancy which carries with it 
certain amenities was within the purview of the Act. 


` What was let in this case was a furnished flat and in the 
tenancy agreement the landlord agreed to provide certain ameni- 
ties such as electrical light, hot water and such like. He 
covenanted to provide these amenities just as he covenanted to 
keep the premises in repair. 


i 
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Mr. Niren De contended that by reason of the obligations 
of the landlord to provide these amenities the flat could not be 
regarded as premises as defined in the Act. If Mr. Niren De is 
right then the fact that in the tenancy agreement the landlord 
undertook to execute repairs would place the flat entirely outside 
the purview of the Rent Control Act. Again, it is common 
knowledge that in blocks of flats, durwans and night-watchmen 
are invariably installed by the landlord and frequently the land- 
lord might agree in the tenancy agreement to provide such pro- 
tection. Would the mere providing of a durwan at the main - 
entrance to a block of flats be sufficient to place each one of the 
flats in the blocks outside the purview of the Act? That would 
undoubtedly be the result if Mr. Niren De's argument is right 
because the so-called rent payable would not strictly be rent for 
the flat, but a payment partly for the flat and paxtly for services. 


In my judgment when a fat is let, with the landlord agree- 
ing to provide certain free services, what is let is the flat and 
what.is paid is paid for the flat with the landlord providing 
certain amenities or performing certain obligations. What 1s 
paid is rent for the flat and no part of it can be truly regarded 
as payment for the services. . Could it be possibly said that if in 
a tenancy agreement the landlord had undertaken to execute 
repairs and to paint the premises once every five years then what 
was paid monthly for the premises was not rent but that only a- 
part of it was rent and the remainder would have to be appor- 
tioned to the cost of repairing and the cost of painting. In 
ordinary letting where covenants of this-kind appear it has never 
been contended even that what is paid is not strictly rent and 
it appears to me that it makes no difference that the landlord 
has undertaken obligations other than the customery ones for 
the benefit of the tenants. If he has undertaken obligations by 
the tenancy agreement the monthly payment or the yearly pay- 
ment as the case may be would be suitably adjusted, that 
however would not make the monthly or yearly payment any 
the less rent. 


In the sections that I have quoted from the Act the drafts- 
man treated these services or amenities like assessments. A flat, 
for example, on the upper door is let and if nothing is said 
about the right to use the common staircase and the common 


Vor. 87.7 HIGH’ COURT. . 


passages, the very letting would give such a right. It could 
never be said that what was.paid for the flat was not strictly 
rent because it included a payment for the use of the common 
staircase. and: the common passages. -The user of the common 
staircase and passages is an obligation which the landlord would 
be bound to provide to the tenant who had taken the flat, and 
it appears to me that where the landlord has undertaken not 
to provide a common staircase but a lift, the position would be 
very much the same. "What the tenant would pay for the flat 
would.be rent, but by the tenancy agreement the landlord 
. would be bound to provide a lift for access to the flat. What 
is paid as rent under an agreement is paid for the premises to- 
gether with the benefits of the landlord's covenants and that 
payment is at common law in England and under ordinary ten- 
ancy law in India the rent of the premises and must be regarded 
as the “rent” of the premises as-that term is used in the Rent 
Control Acts. l 

I am aware of the danger of referring to English Authorities 
on Acts such as the present. But two recent cases in -England 
make it clear that the courts there regard rent as what is actually 
paid under the tenancy agreement for the premises and if under 
the agreement the landlord has to provide certain’ amenities, 
the. sum paid is nevertheless rent in the true sense of the term. — 


Q = 

The expression “ standard rent” in the Calcutta Rent Con- 
trol Acts means very much what it means in the English Act. 
In the Rent and Mortgage Interest Restriction Act, 1989, the 
expression “standard reni” means the rent at which the dwell- 
ing house was let on a certain date and that is'very much the 
meaning of the term in India. 


In the case of Property Holding Company Limited v. 
Clark (1) the Court of Appeal had to consider what was 
theestandard rent of certain premises., It appears that by an 
agreement of June, 1934 the premises had beer! let for the pay- 
ment of £110 a yéar as rent and an additional payment of £30 
a year in respect of the’ provision of certain lighting and cooking 
equipments, the furnishing and anne of the hall and staircase 
and other similar amenities. . 

(1) [1948] 1, K.B. 630. i -^, 
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It was contended that such being the agreement the rent 
was £110 a year and did not include the £30 a year which 
was said to be paid for these amenities or services. The Court 
of Appeal, however, held that the additional payment of £30 
a year under the agreement of 1934 was part of the rent within 
the meaning of section 2, sub-section 3 of the Act which as I 
have said defines “ standard rent." 


In a somewhat later case Alliance Property Company Lid. v. 
Shaffer (1), which was later affirmed by the Court of Appeal (2). 
Slade J. went somewhat further. In that case the premises bad 
been let on May 31, 1934 for £175 per annum. Later on the 
same day the tenants had executed a second deed under which 
they covenanted to pay a further £100 per annum to the land- 
lords of which £40 was in consideration of certain alterations 
which the landlords bad made to premises and £60 was payable 
towards the cost of management of the building. This second 
deed was described on the back thereof as a supplemental agree- 
ment, and it was provided that it was to run concurrently with 
the lease. In these circumstances Slade J. following the decision 
of the Court of Appeal to which I have made reference [Property 
Holding Co. Ltd. v Glark (3)] held that the standard rent of the 
premises was not £175 as contended by the tenants, but £275 as 
contended by the landlords. In other words, the rent included 
not only what was described as rent in the tenancy agreement 
proper, but also those payments which were contemplated in the 
supplemental agreement which were really payments for ameni- 
ties provided by the landlords under their agreement with the 
tenants. 


It appears to me that the decision of Bose J. that the rent 
of these premises was Rs. 190/- p.m. cannot possibly be assailed. 
That was the rent payable for the premises and it is not the 
less rent proper because the landlord in the tenancy agreement 
had undertaken to do certain acts. - uu 

That being so the application before Bose J. was rightly dis- 
missed and the appeal, therefore, fails and is dismissed with costs. 

(1) [1948] 2 K.B 464. 
(2) [1949] 1 K. B. 367. 
(3) [1948] 1 K.B. 630. 


Vor. 8f] HIGH COURT. 
Certified for two Counsel. One set of costs will be paid to the Civi, 
two Rent Controllers who have appeared through one counsel. m 
; , 1951. 


The order of stay of proceedings before the, Rent Controller Residence Ltd. 
v 


is vacated. The Registrar will intimate to the Rent Controller, . 
at the cost of the tenant, respondent W. C, Reid, that the stay Surendra Mohan 
order has been vacated and that he may proceed. The Rent i 
Controller will act on the endorsement of Mr. À. K. Sen. Harnes, C.J. 


Messrs. Mitters and Basu: Solicitors for the Appellants. 


Mr. Hem Chandra Moitra: Solicitor for W. C. Reid. 


Mr. N..C. Mitra: Solicitor for the Rent Controller Res- 


pondents. 
S.K.R.C. Appeal dismissed. 
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ORIGINAL CIVIL.. 
Before Mr. Justice P. B. Mukharji. 
KANCHANMALA DASSI ~ 
Vv. ; i 


LILABATI DEBL* 


‘West Bengal Premises’ Rent Control Act, 1948—-Sections — r1(ry(c)- 
- I1(1) (e)—Using or allowing to be used for immoral purposes—What 1s— 
- If “immoral” in sub-clause (c) is limited by ideas and- notions as 
~ expounded -and defined in Bengal Suppression of Immoral Traffic Act 
| —Annoyance—What is—Nuisance. ^. 


t 
+ ~ « 


~ 


-The word ‘immoral’ in sub-section (c) of section 11(1) of the West 
Bengal Premises Rent Control Act,1948 is not limited by the ideas and 
notions of brothel as expounded and defined in the Bengal Suppression of | 
Immoral Traffic Act.- That Act defines a brothel for the purposes of that 
Act and provides certain penalties and consequences; "but there may be a 
brothel apart from the Bengal Suppression of Immoral Traffic Act and the 


- question under the Rent Act is to be determined independently of any pro- ~ 


- 


visions of the Bengal Suppression of Immoral Traffic M m" 


LU 
w 


Prostitution and living as only 'one man's mistress differ only in degree 


' but stand on the same plane; the latter is sufficiently immoral to come 


“within the meaning of the Rent-Control Act. 


` 


~ Upfill v. Wright (1) relied on. a 


eo 


< Annoyance’ is a wider term than ‘ nuisance’ and if it is found that . 
a thing which reasonably troubles the mind and pleasure, not of ,a- fanciful 
-person or óf a skilled person but of the ordinary sensible inhabitant of a: 
house, which disturbs his reasonable peace of mind, that is an annoyance 
although it may not appear to amount to physical detriment to comfort. | 


Tod-Heatley v. Benham (2) relied on. 
Common prostitution as explained in Rex v. Munck (3) cited. 
.. Suit for recovery of premises No. 8, Latu Mullick. Lane. 


The material facts will appear from the judgment, = 


* Original Civil Suit No. 3871 of 1949. 
- (1). [911] 1 K.B: 5o6 (510, 512-13). 
.(2) (1888) 4o Ch. D..8o.. i 

(3) [1918] 1 K.B. 635 (637). .— 


Li 


Vor. 87.] a HIGH COURT. 


Mr. Binayak Banerjee for the Plaintiff. 


- 


Mr. Rabi Ray for the Defendant. 
The judgment of the Court was as follows: — 


P. B. Mukharji, J.:—This is a suit for the recovery of 
premises No. 8, Latu Mullick Lane, Calcutta. The ground on 
which the ejectment is asked is, first, that the defendant has been 
using or showing the premises to be used as brothel and thereby 
has been guilty of conduct which is a nuisance or annoyance 
to the occupiers of tlie neighbouring premises, and secondly, 
servicé of notice. dated the- gth of July, 1949 by the Com- 
missioner of Police, Calcutta under the Bengal Suppression of 
Immoral Traffic Act. The notice to quit is pleaded as having 
.been served on the defendant and is dated the 4 3th July, 1949, 
-asking the defendant to vacate on the expiry of July, 1949. The 
written statement’ of the defendant denies that the premises are 
being used as brothel or that it is a nuisance ór annoyance to 
occupiers.of the adjoining or neighbouring premises. "There is 
also denial ‘ofthe service of notice by the Commissioner of 
Police. 





Mr. Banerjee appeared for the plaintiff and Mr. Rabi Rov 
for the defendant. On behalf of the defendant, the SQUARE 
issues were raised: — 


1. Has the defendant been using or allowing the 
premises to. be used as a brothel as alleged in 
, paragraph 2 of the amended plaint? 


2. Has the defendant been guilty of conduct wich isa. 


nuisance or annoyance to the occupiers of. adjoin- 
ing or neighbouring premises? 


- , 
-— T4347 


3. Has the defendant been served with the Police notice 
dated oth July, 1949? 

‘4. Is the notice to quit dated the 13th July, 1949 valid 
in law and binding-on the defendant? 


oe i 


' To what relief or reliefs, if any, is the plaintiff 
entitled? 


Sow 
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Mr. Banerjee appearing for the plaintiff has accepted these 
Issues. 

A large number of witnesses have been examined in this 
case and there is also an admitted brief of documents marked 
Ex. A in these proceedings. f 


Issues 1 & 2: 


~ 


I have no hesitation in coming to the conclusion that the 
premises have been and are being used by the defendant as a 
brothel. Apart from the evidence of witnesses called on behalf 
of the plaintiff, it appears to me to be admitted even by the de- 
fendant’s witnesses, Kanai Lal Das, Aswini Kumar Das and 
Govinda-Charan Laha. In answer to questions 23 & 24, Kanai 
Lal Das, a carpenter living at No. 15, Kailas Kaviraj Lane, 
behind the premises in suit, says that the inmates of 8, Latu 
Mullick Lane, are prostitutes and they live like permanently 
kept mistresses, but he said that they created no disturbance or 
noise. By the manner and behaviour of their living, the 
inmates made it quite clear to him that the inmates were prosti- 
tutes. Witness Aswini Kumar Dutt who is a resident of 10, 
Latu Mullick Lane, says that the premises are inhabited by 
women only who are visited by male visitors at night but: not 
during the day. ‘That is in answer to this Court in Q. 79. 
Again, in answer to Q. 26, he says that it is a brothel. The 
other witness Govinda Charan Laha lives at No. 10, Latu 
Mullick Lane, and in fact one of the landlords of the last wit- 
ness Aswini Kumar Dutt tried to say that the people at 8, Latu 
Mullick Lane, lived like other “ domestic” people, but the men 


“and women there although living together are not in lawful 


wedlock; yet this is the gentleman whose brother petitioned to 
the Deputy Commissioner of Police which is Ex. D in this suit, 
making the complaint that premises 8, Latu Mullick Lane, along 
with other adjoining premises were being used as a brothel and 
his brother Gour Charan Laha Is the very first signatory to Ex. D 
dated goth. June, 1948. Ex. D complained of the houses being 
used as a brothel, frequented by notorious characters and that the 
annoyance was increasing. The petition also referred to an 
earlier petition dated the 22nd March, 1948. The evidence of 
this witness Govinda Charan Laha also makes it quite clear that 


— 


* , 
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d 


- 


this complaint related to two or three houses including No. 8 as 
will be apparent from -his answers to Qs. 30-33 


- The next consideration is whether this brothel causes a 
nuisance'or annoyance to the occupiers of adjoining premises or 
to the neighbours. This is really the second issue in the suit. 
On behalf of the plaintiff the witnesses are unanimous that the 
presence of this brothel causes a good deal of nuisance and 
annoyance to the adjoining neighbours or to the occupiers of 
adjoining or neighbouring premises. Dasarathi Dhar is the 
son of the plaintiff and collects rents from the tenant. When 
the premises were first let out in-October 1940, he did not know 
that it was going to be used for a brothel. In fact, his evidence 
is that a certain gentleman called on’ him and negotiated to 
take the house on rent, but he could not remember-the name of 
that gentleman.. But that gentleman obtained a receipt in the 
name of the defendant Lilabati Debi. Dasarathi did not meet 
defendant at the time when the tenancy was granted and it 
was when he went to the house next month to collect the rent 
that he first met the defendant. His evidence is that Lilabati 
was occupying one room and the other rooms in the house were 
being occupied by different women and he used to go to the 
room of Lilabati which is in the first floor for collection of rents. 
He saw other women-occupying several rooms while on visits to 
Lilabati for collection of rents. ‘Three or four months after the 
house was let out, people complained to him. He saw men 


and women in the room going about, smoking in the corridor 


and heard drunken brawls and other kinds of disturbances. 
He personally kept watch on 5 or 7 occasions and gave this evi- 
dence from his personal knowledge. Kamal Krishna Ghosh 
was a witness from the Brothel Section of the Detective Depart- 
ment of the Calcutta Police who produced the Police records to 
show that premises No. 8, Latu Mullick Lane, is a declared 
brothel. It was so declared on the 17th July, 1945. He also 


spoke of an enquiry made by the Police regarding these premises. - 


The person who enquired, himself came to give evidence and is 
Basanta Kumar Chatterjee, a Sub-Inspector of Police:-now 
attached to the Enforcement Branch and in 1948 he was the 


Sub-Inspector attached to the Jorasanko Police Station within |. 


which is situated the house in suit. His evidence is that this 
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paramours create disturbance under the influence of liquor and 
he saw this himself. This enquiry he made after the petition 
to the Police dated the goth June, 1948, and after enquiry he 
made the report on the 14th August, 1948. Witness Jaydeb 
Addy on behalf of the plaintiff supported the same case. He is 
a resident of 15A, Latu Mullick Lane, which is in front of the 
premises in suit. His evidence is that prostitutes live in that 
house and he has himself noticed these prostitutes standing on 
the streets, exhibiting themselves and he heard: knocking at the - 
door at 2 o'clock at night or in the early morning and noticed 
pimps coming along with some other men and entering the 
house in suit. He has,actually seen the prostitutes soliciting 
custom openly. He is a businessman in piecegoods trade and 
lives with his family at the adjoining premises. In answer to 
Os. 29 and 30 he definitely says.that the existence of that house 
in the locality makes it extremely inconvenient for respectable 
citizens to live in the neighbourhood where there are shouts, 
noises and rows created by the pimps, the goondas, the hooligans 
and other customers who come there The noise goes on some- 
times till midnight and sometimes till the early hours of the 
morning, according to his evidence. He has also complained 
that it adversely affects the moral standards of the people living 
nearby. A suggestion was made to him in cross-examination 
that the noise comes from other adjoining houses which are’ 
used also as brothel but he was definite in his answers that the 
noise and disturbance also came from the house in suit. 


Then followed Sisir Kumar Sil, another witness on behalf of 
the plaintiff He is an assistant in the office of Commercial 
Intelligence and Statistics under the Government of India, living 
at 12A, Latu Mullick Lane. The premises in suit and his resi- 
dential house are very close with one house intervening. He 
also has pledged his oath that the house at 8, Latu Mullick Lane, 
is occupied by prostitutes, that the inmates of 8, Latu Mullick 
Lane, behave as prostitutes, create disturbance in the middle of 
the night in a drunken state, visited by men at all hours and 
so much so that sometimes the door of his house is knocked at 
by mistake by people wanting to go to the prostitutes. He 


“impressed me as a highly respectable citizen and I have no 


hesitation in accepting his testimony as truthful. 


Other neighbours like Shyama Charan Nandy from 13A, 


* 
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Latu Mullick Lane and Tinkari Dhar from 12B, Latu Mullick 
Lane have given evidence supporting the same case. 


On this evidence I am satisfied that the house is used as a 
brothel and that the defendant is guilty of conduct which is a 
nuisance or annoyance to the occupiers of adjoining or neigh- 
- bouring premises. I am not prepared to accept as against this 
evidence the testimony of Kanailal Das, Aswini Kumar. Dutt 
and Govinda Charan Laha who have tried to say that this is a 
very peaceful brothel having only teetotallers and individuals 
who neither smoke nor drink and upholding the new morality 
where men and women live together without being married. 
Aswini Kumar Dutt says that he knows Lilabati, the defendant. 
The reason for his saying that this is not a noisy brothel is that 
women are old and advanced in years in this house, but he is 
also the man ‘who. says that he knows the plaintiff's witnesses 
Tinkari Dhar, Shyama Charan: Nandy and Sisir Kumar Sil whom 
he admitted to be all respectable people. If that is so, I do not 
see why these respectable people, whose evidence I have just 
discussed, will come here to give false evidence. He appears 
to me as an overzealous witness who, in answers to Qs. 47-50, 
was prepared to say that the visitors to these women came peace- 
fufly without making any noise and that they never drank and 
that the women never solicited on the threshold or outside the 
door of 8, Latu Mullick Lane. This is the witness who, as I 
have said, knew the defendant Lilabati and when the Court 
asked him how he came to know her, his answer was that she 
asked him to give evidence in this case and that was how he got 
to know her. Then he qualified the answer by saying that he 
knew her from before but when he was asked whether he spoke 
to her before, his answer was in the negative. I cannot imagine 
how this gentleman if unknown to the defendant could be picked 
up by the defendant as being a witness who was likely to speak 
for her. Similarly, the evidence of Govinda Charan Laha that 
this was a peaceful brothel, cannot be accepted, in my opinion, 
and as I have already indicated, his own brother, Gour Laha, 
complained to the Police on this ground and his brother lives 
in the very same house., The other witness Kanailal Das was 
palpably evasive and shaky when he was asked about his ac- 
quaintance with Lilabati and it finally transpired that there was 
a conversation from the housetop between Lilabati and his wife 
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and that was how he came to give evidence here. I am not 
prepared to accept the credit of testimony of these witnesses as 
against the credit of the testimony of the plaintiffs witnesses 
for reasons which I have indicated above. 


The only point made by learned counsel for the defendant 
is that Latu Mullick Lane is more or less a brothel quarter in 
the sense that there are two other houses which are brothels and 
that Rambagan area is close by, which is also a brothel area, 
and therefore these citizens are not entitled to object to this 
house being used as a brothel. I do not accept that argument, 
first, on''the point of fact and, secondly, on the point of law. 
As regards the fact, it is quite true that there are two other 
houses in this lane which are brothels and which may or may 
not create a nuisance. A brothel may or may not create nui- 
sance but if it does cause nuisance it is certainly objectionable in 


-.law. The fact is that, in this particular case, respectable people 


_ of the locality did complain to the Police repeatedly: and have 


come here before me to complain that it is a nuisance with 
drunken brawls, pimps, shouts, disturbances, people under the 


influence of liquor coming at all odd hours during the night and ` 


going away in the early hours of the morning. That, to my 
mind, is a state of affairs which is not only a nuisance to the 
people who live in that locality but also a cause of annoyance 
to the occupiers of adjoining or neighbouring premises sufficient 
enough to exclude the defendant from the benefit of the- Rent 
Control Act. In-my judgment it is a clear case of nuisance in 
fact and in Jaw. 


It has been argued before me that under the Rent Control 
Act, the tenant himself or herself has to be guilty. Now, the 
relevant section is section 11(1) (c) and 11(1) (e) of the Rent 


l Control Act of 1948. The first provision is that, where the 


tenant has been using the premises or allowing the premises to 
be used for immoral or illegal purposes, such a tenant can- 
not obtain the protection- granted by section 11 of the Rent Act. 
In this case, on the facts that I have shown, I have no hesitation 
in holding that the defendant as tenant had been using the 
premises or allowing the premises to be used for immoral pur- 
poses. -The next provision is that, where the tenant has been 
guilty of conduct which is a nuisance or annoyance to occupiers 
of adjoining or neighbouring premises, such a tenant also cannot 


Vor. 87.] A i HIGH COURT. 


„ask for the protection of section ii of the Rent Act of 1948. 


Here, again, on the facts as I have found, the defendant took 
this house on rent and has been using it as a brothel and that 
user is the cause of nuisance and annoyance to the occupiers of 
adjoining or neighbouring premises. I fail to see in this context 
how she could ask for protection of the Rent Act of 1948. 

It has been argued before me that the' disturbances and 
` shouts of those who come to visit 8, Latu Mullick Lane, are not 
enough to be a nuisance within the meaning of this particular 
sub-section (e) of the Rent Act of 1948 because it js,not the 
shouts or ‘the disturbances of the tenant herself. I am not dis- 
posed to accept this argument. "The Statute says that the tenant 
should be guilty of a conduct which is nuisance or annoyance. 
. I hold in this case that the tenant's conduct of running a brothel 
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and inviting in that sense people to visit that house is a conduct, l 


which is -the proximate cause of annoyance or nuisance. 


i has also been argued that, keeping : a brothel must be 
within the meaning of the Bengal Suppression of Immoral 
Iraffc Act; otherwise it is not immoral. I have come to the 
conclusion that this argument has no „substance at all. ‘The 
Bengal Suppression of Inimoral Traffic Act defines a brothel for 
the purposes of that Act and provides certain. penalties and con- 
sequences. But there may be a brothel apart from the Bengal 
Suppression of Immoral Trafhc Act. The question which I 
have to decide is under sub-section (c) and section 11(1) of the 
Rent Act. Is the tenant using or allowing the premises to be 
used^ for immoral purposes? On the facts as I have found and 
stated above, I have no hesitation in bolding that the premises 
are-being used by the tenant and also allowed by thé tenant to 
be used for immoral purposes, independently of any provisions 
of the Bengal Suppression of Immoral Traffic Act. I do not 
consider that the word: ‘immoral’ in sub-section (c).of 11(1) of 
the Rent Act of 1948 is limited by the ideas and notions of 
brothel as expounded and defined in the Bengal PUDDESSOH of 
Immoral Traffic Act. 


Before I coude Ý should like to notice the arguments 
and the authorities which have. been-cited before me in this 
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connection. In the case of Upfill v. Wright (1) Darling J... 
observes as follows: — 


“ Applying the law so laid down to the present ‘case, 
one has to see whether the flat was let either for an illegal 
or for an immoral purpose, for if so, the rent cannot be 
recovered. ‘The flat was let to the defendant for the purpose 
of enabling her to receive the visits of the man whose mis- 
tress she was and to commit fornication with him there. I 
do not think that it makes any difference whether the de- 
fendant is a common prostitute or whether she is merely the 
mistress of one man if the house is let to her for the purpose 
of committing the sin of fornication." 


Then again at pp. 512-13 of the same report, the other 
learned Judge Bucknill J. observes: 


“It was urged that prostitution is one thing and living 
as one man's mistress is quite a different thing. They may 
differ in degree but they both stand upon the same plane." 


The argument that is advanced on the basis of the evidence 
of the defendant and on the basis of the petition of defendant 
and others dated the 23rd November, 1948 (Defendent's docu- 
ment 4) appearing in the admitted brief of documents that no 
prostitution is permitted in the house and the occupants live 
there as husband and wife although not married is met by this 
authority. I accept the test of Bucknill J. that prostitution and 
living as only one man's mistress differ only in degree but stand 
on the same plane. In my judgment the latter is sufficiently 
immoral to come within the meaning of the Rent Control Act 
as I construe it so as to exclude such persons from obtaining the 
beneft and protection of the Rent Act. ‘There, of course, in 
the case before Darling .]. the plaintiff's action failed -because 
the landlord knew from the beginning that he was letting out 
the house for immoral or illegal purpose and, therefore, the 
Court did not lend its aid to recover such house or rent. But 
the fact here is entirely different and it has not even been sug- 
gested that the plaintiff in this case knowingly let out the house 
to a brothel-keeper. . 

(1) [1911] 1 K.B.-506 (510). 


) 
1 


VoL. 87.] HIGH COURT. 
The word ‘annoyance’ has also been subject of judicial 
- Interpretation and its importance in this suit arises from the fact 
- that it is used in sub-section (e) of section 11 of the Rent Act 
1948. The well-known decision of the Court of Appeal in 
Tod-Heatley v. Benham (1) is on the point. Bowen L. J. at 
p. 97 observes : — 
" What is the meaning of the term mt It 
implies more; as it seems to me, than ' nuisance’ 
If annoyance meant the same thing as ‘ nuisance’, it would 
.not have been put in. It means something different from 
nuisance . . . . . ‘Annoyance’ is a wider term than 
nuisance, and if you find a thing which reasonably troubles 
the mind and pleasure, not of a fanciful person or of a 
skilled person but of the ordinary sensible English inhabit- 
ant of a house—if you find there is anything which disturbs 
his reasonable peace of mind, that seems to me to be an 
annoyance, although it may not appear to amount, to physi- 
. čal detriment to comfort." 


Applying that test and substituting an Indian for the 
English inhabitant and which would still then in my opinion 
be good law, I find certainly on the facts and evidence of this 
case that the test of annoyance has been satisfied. . 


On what is prostitution and what is immoral, I have heard 


very interesting arguments. Mr. Rabi Roy appearing for the. 


defendant has argued that association of men and women out- 
side ‘the legal marriage is not immoral at all. I am disposed 
to accept that view generally and I would have been sorry were 
I to hold that all association between men and women outside 
legal marriage was immoral. I do not however need to embark 
on any advanced theory of morality or the doctrine of free love 
 untrammelled by marriage. It is enough for me on the facts of 
this case to find that it is no mere association here such as 
Mr. Roy was contemplating, but it had the awful result in fact 
of open solicitation for custom, drunkenness, brawl, pimps, noise, 
shouts and disturbances. Equally interesting have been the 
arguments addressed to me on. the story.of prostitution., Mr. 
Roy has relied on the decision of Jatindra v. Manindra (2), as to 

(1) (1888) 44 Ch. D. 8o. 

(2) (1949) 54 CW.N. 884. 
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CIVIL. what is open prostitution and what is clandestine prostitution. 

I do not think it is relevant for me to decide this particular point 

i that is raised in the argument. That case related to a case of 
Kanchanmala public nuisance and‘ where the fact was one of clandestine 
Dassi prostitution. Darling J. in Rex v. Munck (1) makes some rele- 

ja vant observation explaining and defining prostitution. Those 


Lilabati Debi.  ., : DES ie : w . 
observations made in interpreting the words " common prosti- 


Mukharji, J. tute that occurred in section 2(2) of the English Criminal Law 
Amendment Act of 1885 are: — 





. “We have to decide what is a prostitute or what is 
prostitution. The argument advanced on behalf of the 
appellant practically was that the offering by a woman of 
her body for the gratification of the sexual passions of men, 
even if it is done as a regular trade, indiscriminately and 
for gain, is not prostitution, unless the men's passions are 
gratified by the act of sexual connection and not otherwise. 
We have come to the conclusion that that contention 1s not 
well-founded . .'. . . . The Court is of opinion 

- that the term ‘common prostitute’ in the statute is not 
limited so as to mean only one who permits of lewdness 
; with all and sundry, or with such as hire her, when such 
acts are in the nature of ordinary sexual connection. We 
are of opinion that prostitution is proved if it be shown that 
a woman offers pie body commonly for iewanes for pay- 

ment in return." " 


- 


I do not propose to make any attempt to define prostitution 
because it is enough for me to find immorality which I have 
done in this case. 


~7 <- Mr. Roy has argued that this Court. is not a Court of 
morals but a court of law and that I am free to hold 
that prostitution and “keeping of brothel such as are 
found on the evidence in this case are not immoral, 
but quite moral according to the standards of progressive 
society which he has advocated. He has further argued 
that immorality must be such that it must, interfere with the- 
legal rights of an individual or otherwise there is no immorality 
cognisable by the Court of Jaw. I am unable to accept either 
(1) [1918] 1 K.B. 635 (637); 


Vor. 874 HIGH COURT. 


of his contentions without qualifications. No doubt it is true 


that this Court is not a court of morals but because it is a court 
of law and because the Jaw or the statute requires this court to 
come to a finding as to whether a -house is being used for im- 
moral purpose or not, this court alone can finally decide whether 
in the facts of a particular case the purpose is moral or immoral 

In deciding the question ‘whether ‘the purpose is moral or 

immoral, this Court does not act as a court of morals, but acts 
as the court of law deciding the question. It is not either the 
private morality of the Judge deciding it or the fanciful morality 
_Of persons who happen to be propounding the new sociology 
or adyanced philosophy of morals that can be allowed to operate 
as the test of morality but in deciding this issue, the Court has 
to adopt and go by the ordinary normal standards of morality 
prevailing and accepted in the society. Immoral purpose under 
the Rent Control Act must be understood by the standards in 
the society where the question arises. Such as are facts that have 
been proved in evidence, in my view, leave no room for doubt 
that the purpose is immoral in this case. 


In these circumstances I hold that the defendant has been 
using or allowing the premises to be used as a brothel and for 
immoral purposes and is also guilty of conduct which is a 
nuisance or annoyance to the occupiers of adjoining or neigh- 
bouring premises. In that view of the matter, I answer both the 
first and the second issues in the affirmative. 


Isue No. 3: 


On this issue the plaintiff cannot succeed. I do not think 
there has been any service of the notice of the Commissioner 
of Police dated the 9th July 1949 on the defendant. Mr. Banerjee 
gave up this point after the evidence of the Sub-Inspector of 
Police and of the keeper of Police records. I do not therefore 
need to elaborate this point. It is enough for me to say that 
‘there was no enquiry after the 8th December 1948. The en- 
quiry was on the 26th October 1948. The reason why I mention 
this date, 8th December 1948, is that the order of permission 
of the Deputy Commissioner of Police, Detective Department 
bears the same date, 8th December 1948. That order runs in 
these terms and is addressed to the defendant and others: — 
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“"There is no objection to their staying at the above 
premises provided they have decent life and do not disobey 
the orders served on them." : 


That being so, this notice of gth July, 1949 could no longer 
be of any importance or relevance. 
l | 


I, therefore, answer this issue in the negative. 


Issue No. 4: d 


The learned counsel for the defendant has not seriously 


questioned the validity of notice to quit dated 13th July 1949. 


Service of the notice is admitted but it was argued that the notice 
urged the grounds which have not been maintained on the 
evidence. I find on facts that it has been maintained in evi- 
dence by. the plaintif and her witnesses. Besides, I do not think, 
that a notice to quit requires to state any ground at all. 


I therefore answer this issue in the affirmative and hold 
that the notice dated the 13th July, 1949 is valid. 


Issue No. 5 ; 


In the circumstances, it follows that the defendant is not 


- entitled to any protection under the Rent Control Act, 1948 by 


reason of the findings under issues 1 and 2. 
There will, therefore, be a decree for ejectment and mesne 


profits at the rate of rent from 1st August, 1949 until delivery of 
possession. ‘The plaintiff is entitled to the costs of this suit. 


S.D.G, Suit decreed, 


* l . . 
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APPEAL FROM ORIGINAL CIVIL.’ 


~ 


Before the Hon’ble Sir Arthur Trevor Harries, Kt., Chief 
Justice and Hon'ble Mr. Justice S. N. Banerjee. 


MOHAMMAD IBRAHIM 


UV. - 


am 


BENI MADHAB MULLICK & orHERS.* 


West Bengal Premises Reni Control Act of 1948—(Act XXXVIII of 1948)— 
Section rr(r) (b)—what is unlawful subletting under the Act—surrender 
of a lease whether affects sub-lease—Section  r15 of -the Transfer of 
Property Act (Act IV of 1882). 


If a lessee accepts a new contract of tenancy, it operates as a surrender 
of the old tenancy. For a new lease cannot be granted. unless the old one 
is surrendered. Such a surrender takes place by operation of law and the 
intention of the parties is immaterial. 


Section 115 of the Transfer of Property Act provides that a surrender, 
express or implied, of a lease does not prejudice an under lease of the 
property. The Section proceeds on the principle that a man-is not per- 
mitted to derogate from.his own grant. 

A lessee who has assigned his interest by way of mortgage or otherwise 
cannot defeat the assignee's right by a surrender to the lessor. In the saine 
way a suriender by the lessee cannot prejudice the under lessee. Such a 
surrender operates as an assignment to the lessor of tbe lessee's interest and 
thus brings the under lessee into immediate relation with the lessor. 


Sub-tenancy 1$ an interest carved out of the interest of the tenant. If 
a surrender does not prejudice the rights of the sub-tenants, it implies that 
these rights existed before the surrender. A right .which exists at any 
point of time is not '' created ” at that point of time thereafter. 

Where three tenants surrender their tenancy in-order to obtain a fresh 
tenancy in favour of two of them, the new tenancy is created subject to the 
sub-tenancies existing before the- surrender. The new tenants by con- 
tinuing to collect rent from the previous sub-tenants cannot be regarded 
as having unlawfully sub-let the premises within the meaning of the West 
Bengal Premises .Rent Control Act of 1948. The new tenants. cannot, 
therefore, be ejected on this ground. : 

. * Appeal ‘from Original Decree No. 120 of 1950 against the decree 
passed by Mr. Justice P. B. Mukharji dated 10th July, 1950. 
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Appeal by the Defendant. 


Suit [or possession. 

The material bo: will appear from the judgment: 
Messrs. A. K. Sen with 5. Roy for the appellant. 
Messrs. Niren De with Gauri Mitter for the respondent. 


S. N. Banerjee, J.:—This ig an appeal by the defendants 
from a a of P. B. Mukharji, J. which was E on 10th 





The point involved in the appeal is a short one, namely, 
whether the defendants come within the mischief of section 11(1) 
(b) of tHe Rent Control Act of 1948 (hereinafter for the sake of 
convéniétice referred to as unlawful. subletting). It is admitted 


-on behalf of the parties by their counsels that the Act of 1948 


governs the rights of the parties in this case. 


That'section (inter alia) provides that a tenant is deprived 
of the protection of the Act where he has sublet or otherwise 


“transferred his interests in, the premises for more than six con- 


secutive months and to the extent either of the whole or a major 


. portion of the premises, in the absence of any contract or other 


authority in writing expressly permitting such subletting or 
transfer. 


, The facts of the case are as follows: 


The plaintiffs (landlords) are owners (being the trustees) of 
premises No. 3 Bolai Dutt Street in the town of Calcutta, which 
is à partly three storiéd and partly four storied house. ` 


The premises were Jet to Mohammad Siddique & Sons by 
a lease which expired on 11th June, 1934. During the sub- 
sisterice of this lease, there were sub-tenants in the’ premises. 
Their interest, of course, fell on the expiry of the lease. 


‘The landlords by a lease dated 12th June, 1934, let the 
premises to three persons Nawabuddin, Mehrajuddin and 


Va 
-J 
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Mois ed. Ibrahim, who carried on a satiap business 
under the name and style of Messrs. Mahammad Ibrahim 
Mehrajuddin. 


Mohammad Siddiq & Sons on the expiry of the lease refused " 


to vacate the premises. The new tenants filed a suit for eject- 
ment against Siddique & Sons and- obtained a decree in this 
Court. This decree, no doubt, could be executed not only 
against Siddique & Sons but also against the subtenants. But 
it appears that the decree was not put into execution and the 
tenants under the lease of 1934 came into occupation of the two 
rooms which were in possession of Siddique and Sons and allow- 
ed the subtenants to continue. Siddique and Sons left the 
premises. ` 


-The lease of 1934 was for a period of three years but gave 
to the lessees option to renew it for another two years. The 
lessees exercised the option and the term of the lease was ex- 
tended. After expiry of the term, the lessees held on. 


Sometime, towards the end of 1942, Nawabuddin retired 
from the. partnership and on 6th January, 1943, defendants 
Ibrahim and Mehrajuddin wrote to the landlords informing 
them that Nawabuddin had retired from the partnership and 
asked the landlords to issue rent bills in the name of the two 
persons, Mehrajuddin and Ibrahim, which previous thereto were 
issued in the names of the three lessees. ‘The landlords agreed 
to the proposal and the rent was thereafter accepted from, and 
rent bills issued in the names of the two tenants. ‘The effect of 
this was the surrender of the tenancy existing previous thereto 
and the creation of a new tenancy. For before the landlords 
had agreed to accept Mehrajuddin and Ibrahim as tenants, 
Nawabuddin was also liable to perform the obligations of the 
contract of tenancy. By consent of all the parties concerned he 
"was releaséd from the obligations and ‘thé two remaining 
partriers took upon themselves the burden of performing the 
obligations of the contract of tenancy. This operated as ‘implied 
surrender. - 


Sub-tenants, of coursé, continued in the premises and it is 
not disputed that except as to five, the sub-tenants were sub- 
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tenants of the premises from the time of Siddique & Sons and 
that a major portion of the premises has been in their occupa- 
tion. There are thirty five rooms in the premises and except 
two rooms (namely, the godowns which are in possession of the 
defendants) the rest have been and are in occupation of sub- 
tenants. , 


The lease dated 12th June, 1934, prohibited subletting of 
the ‘demised premises entirely’ without the written permission 
of the landlords. In this case the entire premises have not been 
sublet. Portions of them only have been sublet. The lessee 
under section 108 of the Transfer of Property Act may transfer 
by way of sublease the whole or any part of his interest in the 
premises, in the absence of a contract or any local usage to the 
contrary. In this case+the lease did not prohibit subletting of a 
portion of the premises nor.is there any local usage to the con- 
trary. Therefore the subletting was Ur lawful when jt was 
made. 


On goth April 1945, there was a fresh contract of tenancy 
between the landlords and the defendants, which is quite differ- 
ent in its scope and character from the lease of 1934. "There is 
no doubt that this again operated as surrender of the previous 
tenancy. If a lessee accepts a new contract of tenancy, it oper- 
ates as a surrender of the old tenancy, for a new lease cannot 
be granted unless the old is surrendered. Crowley v. Vitty (1). 
Such a surrender takes place by operation of law and the in- 
tention of the parties is immaterial. 


te 


The learned judge on the facts recited above took the view 
that there had been an ' unlawful subletting’ by the defendants, 
and gave a decree for possession to the landlords. ‘This appeal 
is against that decree. 


MM 


There is no doubt in my mind that in | 1934 Nawabuddin . 


Mehrajuddin and Ibrahim sublet the premises to the sub-tenants 
after their interest had determined, by allówing them to continue 
and accepting rent from them and treating them as their tenants, 
and this they could do under the law then existing. So the 
subletting was lawful. 


(1) (185s) 7 Exch. $19. 
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In 1943, as I have said, there was an implied surrender of 
the previous ‘tenancy and again in 1945 by the contract of ten- 


ancy of that year there was surrender of the tenancy existing 
previous thereto. 


- » 


Section 115 of the Transfer of Property Act provides that 
a surrender, express or implied, of a lease does not prejudice 
an underlease of the property. The section proceeds on the 
principle that-a man is not permitted to derogate from his own 
grant. As between the parties to the transaction a surrender bv 
the lessee puts.an end to his interest, but it does not affect third 
persons who have acquired an interest from him. A lessee who 
has assigned his interest bv way of mortgage or otherwise cannot 
defeat his assignee’s right by a surrender to the lessor and in the 
same way a surrender by the lessee cannot prejudice the under- 
lessee. Such a surrender operates as an assignment to the lessor 
of the lessee's interest and thus brings the under-leasee into 
immediate relations with the lessor. This is a well established 
prniciple of law which is clearly stated in books of authorities 
like’ Woodfall, Foa and Redman. 


Therefore, the rights created by the subletting of 1934 in 
favour of:the subtenants could not be affected by the surrender 
of 1948 or 1945. The defendants could not determine the 
interest of the subtenants by surrendering. their term to the 
landlords because from the date-of the underlease they had 
-~ parted with their own interest in the land to the extent of the 
interest created by the subtenancy. 


LU 


- 


Sub-tenancy 3s an interest carved out of the interest of the 
tenant. If surrender does not prejudice the rights of sub- 
tenants, it implies that these rights existed before the surrender 
and rights which exist at any point of time are not ‘created’ at 

that point of time. > 


In this view there was no subletting bv the defendants in 
1043 OF 1945 or at any time thereafter. If there was no sub- 
letting, there could not be an unlawful subletting, that is to sav. 
a subletting within the mischief of section 11(1) (b). 


Further.in 1934 when the lessees of the lease of that vear 
sublet the premises, the subletting was perfectly lawful. How 
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the Act of 1948 could ka it an unlawful subletting is s very 
difficult to see. 


' Then again in ‘this case it is admitted’'that at all material 
times the landlords had knowledge of the subtenancy and of 
the sub-tenants' rights and with that knowledge accepted rent 
from their immediate tenants and. twice accepted ‘surrender ot 
their tenancies, once in 1 1943 and other in 1945. 


+ 
4 re 


In these circumstances, I do not dinis the landlords can 
call the subletting of 1984 as ‘ unlawful subletting’ and use that 
as a ground for the eviction of the defendants. 


E 
r 


‘Another question of importance arises in this. case which 
however, does not fall to be considered in this appeal, namely, 
whether a subletting previous to the commencement of the Act 
of 1948 could-be an unlawful subletting within the meaning ot 
the Act. There are a number of decisions of this court noticed 
in "Gangamoyee v. Manindra Chandra (1), which have taken the 
view that on a construction of section 11 of the West Bengal 
Premises Rent Control (T emporary provisions) Act, 1948, any 
period of subletting prior to and continuing on or after the 
ast December 1948, deprives tenants of any protection under 
section 11(1) (b) of the Act, if such subletting has. been for more 
than six consecutive months for the whole ` or a major portion 
of the premises without a contract in writing expressly permit- 
ing such subletting. On this view, the Act of 1948 would to a 
great extent curtail the rights of the landlords acquired previous 
to the commencement of the Act of 1948, as a comparison of the 
relevant provisions of the Rent Control Act of 1934, the Ordi- 
nance of 1946 and of the Rent Act of 1948 clearly shows. It is 
not necessary to burden this judgment by consideration of these 
provisions of the Acts and the Ordinance. AE 


Whether the 1948 Act can be given a retrospective operation - 
on this point requires fuller consideration and we do not think 
it fit to say anything as regards the cases which, have taken the 
view that section 11(1) (b) of the 1948 Act has retrospective 
operation in the sense I have stated. ‘We reserve the considera- 
tion of this'point in future when the occasion arises. It is,not 


necessary to consider this point in this appeal. It is quite suffr 


(n 59 C.W.N. 718, 
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cient for the disposal of this appeal to find, as we have done, 
that in this case there has been no ‘ unlawful subletting’ that is 
to say, a subletting within the meaning of section 11(1) (b) of the 
Act of 1948. 


We accordingly allow the appeal, set aside the judgment of 
the learned trial judge and dismiss the suit with costs here and 
below. Certified for two counsels. 


Harries, C.J.:—1 agree. The changes which occurred 
in 1943 and 1945 could not prejudice the rights of the sub- 
tenants by reason of section 115 of the Transfer of Property Act. 
The rights of the sub-tenants contained in spite of the surrenders 
in 1943 and 1945 and as these surrenders were made for the pur- 
pose of obtaining new leases the sub-tenants continued in my 
view as subtenants of the new lessees. It cannot I think be said 
that the lessees under the new leases of 1948 or 1945 ever sublet 
to the sub-tenants. The rights of the sub-tenants, after the 
surrenders in those two years, remained wholly unaffected and 
their sub-tenancies continued and therefore could not be said 
to have been created by the new lessees in 1943 and 1945. That 
being so, the tenants in this case could not be said to have sublet 
the major portion to the sub-lessees because the subletting to 
these sub-lessees took place as early as 1934 as pointed out in the 
‘judgment delivered by my learned brother. 


Akhil Bose & Co., Solicitors for the Appellant. 
B. P. Chunde:, Solicitor for the Respondent. 


S.K.R.C. Appeal allowed. 


1951. 


Mohammad 
Ibrahim 
v. 
Beni Madhab 





Banerjee, J. 


52 THE CALCUTTA LAW JOURNAL. [Vor. 87. 


^ 


APPEAL FROM ORIGINAL. CIVIL. 


Before Sir Arthur Trevor Harries, Kt., Chief Justice and 
Mr. Justice S. N. Banerjee. 


Civin 
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AN y 07 
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Indian Arbitration Act (X of 1940) Section 3a— Right to bring a sun under 
section 9 of the Cruil Procedure Code (Act V of 1908)—Section 39 of the 
Specific Relief Act (I of 1877)—Scope of the applications of the Sections 
32 and 55 of the Indian Arbitiation Act—Whether Arbitration Clause 
forms an integral part of the contract. 


The Arbitration Act does not eapiessly 1epcal either Section 9 of the 
Civil Procedure Code or Section 39 of the Specific Relief Act 


An Arbitration Clause, may be written in the same document as the 
othe: terms of the contiact, but it is not in a sense an integral part of the 
contract. It 18 an agreement which is as it were a collatratal agreement 
10lled up in the contract with the other terms of the contact. 


It docs not lollow that a suit asking for a declaration that thé '* Arbitra- 
tion " agicement is void 1s necessarily tantamount to a suit for a declaration 
that the contract (containing the Arbitration Clause) 1s void. Similarly a 
suit challenging the main contract is not necessarily a suit challenging the 
arbitration agreement which might be annexed to it. 


Section 32 of the Arbitration Act does not bar a suit challenging the 
validity of a contract simply because the contract contains an Arbitration 
clause Sections 32 and 33 of the Arbitration Act have a very limited 
application They apply only where the existence o1 validity of an Arbina- 
tion Agreement (and not the contract containing the '' Arbitration Agice- 
ment '), 15 challenged 


Appeal by the Plaintiff. | : 


- ^ 


Suit for a declaration that a certain contract was not made 
between the parties and is not binding on it and for other reliefs. 


The material facts will appear from the judgment. 


“Appeal fiom Original Deciee No. 142 of 1950 against the decree 
passed by Mr Justice A. K. Sarkar dated 23-8-50. : 


Vor..87.] l -^ -> HIGH COURT; ` 
` Messrj. A. K. Sen and S. Roy for the Appellant. 


Messrs. B. C. Mitra and P. ‘C.:Mullick for the Respondent. 


The judgment of the Court was as follows— ` 
8. N. Banerjee, J.: 
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ary issue. That issue is as to whether the suit is maintainable 


in view of section 32-0f the Arbitration Act, 21919. “Section 32 is 
as follows: | 


w 


i Notwithstanding any law for the time being i in force, 
no suit shall lie on any ground whatsoever for a decision 
upon the existence, effect or validity of an arbitration agree- 
ment or award, nor shall ‘anv. -arbitration agreement or 
award be set aside, amended, modified or in any way affected 
otherwise than as provided in this Act.” 


The facts are as follows. The plaintiff. it appears from the 
plaint,-claims a declaration that a certain contract was not made 
between the parties and is not binding on it. The plaintiff 
claims a further declaration that the defendant is not entitled to 
make any claim in respect of the said contract and asks that. the 
contract be ‘adjudged void and delivered up to be cancelled. 
There is a praver for an injunction to restrain the defendant, 
its servants and agents from making any claim, or demand on 
the contract. There is a praver.also for damages, etc. 


By a telegram sent to the plaintiff by one Mr. Kennedy, 
the defendant offered to supply to the plaintiff certain quantity 
of gunny bags. This offer was accepted by a‘letter of the plain- 
tiff to the defendant. There was confirmation of the plaintiff's 
acceptance. mE ug 


^ 


According to the plaintiff this correspondence constitutes 
the contract between the parties. It is alleged in the plaint that 
subsequently: it was agreed’ between the parties that the goods 
would be shipped free on board the steamer. Calcutta All the 
goods except 63 bales were duly delivered. ‘The plaintiff makes 
no claim in respect of the non-delivery of the 63 bales. 


The defendant made a claim against the plaintiff in respect 


pf the 63 bales alleging that Mr. Kennedy was the plaintiff'g 
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agent and that he had bought the goods for the plaintiff from 


the defendant through a firm of the name of Moran & Co. It 


further said that the purchase was made by Moran & Co.'s 
bought and sold notes referred to as Contract No. 94452. This 
contract contains an arbitration clause. Jt is not necessary to 
set out the other terms of this alleged contract. 


It is alleged that the plaintiff having refused to pay, the 
defendant purporting to act under the arbitration clause—con- 
tained in the contract (94452) referred the dispute to the arbitra- 
tion: of the Bengal Chamber of Commerce. The plaintiff 
objected to the arbitration on the ground that there was no 
valid submission as the contract was not binding on the plain- 
tiff, the reasons given being (a) that Kennedy had no authority 
to enter the contract on behalf of the plaintiff, and (b) tbat 
the contract was not in terms of the provisions of section 175 
of the Government of India Act, which requires that the contract 
must be signed on behalf of the Government. 

The plaintiff on these facts filed the suit, claiming the 
reliefs I have mentioned above. 


é 


Sarkar J. construed the. plaint as one for a declaration that 
the arbitration agreement contained in the contract is invalid 
and on that view he held in view. of sections 32 and 33 of the 
Arbitration Act that the suit was not maintainable. With great 
respect to the learned Judge, we are unable to construe the 
plaint in that way. In the plaint the plainuff states the cir- 
cumstances under which, according to it, the alleged contract 
was entered into and claims a declaration that the contract is 
not binding on the plaintiff. This is not a suit merely for a 
declaration that the arbitration agreement is invalid. It is a 
suit claiming something more, namely, claiming that the contract 
containing the arbitration clause is void. 


Every person has a right to bring a suit which is of a civil 
nature and the Court has jurisdiction to try all suits of-a civil 
nature (see section g,, Civil Procedure Code). If this right has 
got to be taken away, that must be taken away by express terms 
or by necessary implication. The plaintiff has a right to sue for 
having a contract adjudged void under section 39 of the Specific 
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Relief Act. Schedule 3 of the Arbitration Act, 1946, sets out the 
enactments which are expressly repealed. There is no mention 
there. of section 9 of the Code of Civil Procedure, or of section 
39 of the-Specific Relief Act. Therefore, it is quite clear that 
the Arbitration Act does not expressly repeal either section g 
of the Code of Civil Procedure or section 39 of the Specific Relief 
Act. Apart from sections 32 and 33 of the Arbitration Act, 
there is no section in the Act which can be said to repeal by 
implication section.9 of the Code of Civil Procedure and section 
39 of the Specific Relief Act. Do sections 33 and 33 by neces- 
sary implication repeal section g of the Civil Procedure Code 
and section' 39 of the Specific -Relief Act? 


Mr. Bijan Mitter appearing on. behalf of the respondent 
contends that sections 32 and 38 of the Arbitration Act in effect 
bar all suits in which a declaration is claimed that a contract, 
which contains an arbitration.clause. is void. That argument 
overlooks the nature of an arbitration clause which is contained 
ina contract In Heyman v. Darwins, Ltd., (1), Lord Macmillan 
Observes as follows: 


"I venture to think that no enough attention has been 
directed- to the true nature.and function of an arbitration 
- clause in a contract. It is quite distinct from the other 
clauses. 'The other clauses set out the obligations which 
the parties undertake towards each other hinc tnde; but 
the arbitration clause does not impose on one of the parties 
an obligation in favour of tbe other. It embodies the agree- 
ment of both parties that, if any dispute arises with regard 
to the obligations which the one party has undertaken to 
the other, such.dispute shall be settled by a tribunal of 
their own constitution. Moreover, there is this very mate- 
rial difference that, whereas in any ordinary contract the 
obligations of the parties to each other cannot in general 
be specifically enforced and breach of them results only in 
damages, the arbitration clause can be specifically enforced 
by the machinery of the Arbitration Acts. The appropriate 
remedy .for breach of.the agreement to arbitrate is not 
damages but its enforcement. 
Moreover, there is the further Gein difference 
that the courts in England have a eed power of dis- 
(1) [1945] 1 AH. E.R. 337 (347). 
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pensation as regards arbitration clause which they do not 


possess as regards the other clauses of contracts". 


To the same effect are the observations in tbe speeches of 
Viscount Simon, Lord Wright and Lord Porter. It is clear 
from the observations in this case that a contract may come to 
an end, e.g., by frustration; but the ‘arbitration agreement ' may 
yet remain operauve. The arbitration agreement may be de- 
clared void without the contract being declared invalid. They 
are two separate things. . 

Whether the arbitration agreement falls with the contract 
depends upon a particular test and that test is laid down in 


De Le Garde v. Workship iv Co. (1). ‘The test is said to be: 


whether the contract is determined by something outside itself, 
in which case the arbitration clause is determined with it, or by 
something arising out of the contract, in which case the arbitra- 
tion clause remains.effective and can be enforced.’ (Russell on 
Arbitration 14th.edition p..75). 


The arbitration agreement does not come into operation 


until a dispute arises under or-out of the contract. - If there is. 


no dispute, there is no operation of the arbitration clause. 
Therefore it is quite clear that; the arbitration clause, though 
it is written in the-same document as the other terms of the 
contract,: is not in a sense an integral part of the contract. It 
is as has been said in one-of the decisions of our Court, an 
agreement which is rolled up in a contract with the other terms 
of the contract. The difference between a contract and an 
arbitration clause contained in it can also be seen by a consi- 
deration of section 34 of the Arbitration Act. Under that 
section a suit may be stayed or may not be stayed according to 
the discretion of the Court. ' In other words, as Lord Macmillan 
has pointed out the Courts “ have a discretionery power of dis- 
pensatioh as regards arbitration clauses Nn they do not posee 
as d d the other clauses of contracts." 


It does not follow, therefore, that a suit asking for a de- 
claration that the ‘arbitration’ agreement is void is necessarily 


‘tantamount tó a suit that the- -conrtact Reon Ine the arbitra- 


tion clause) is void. 
(1) [1938] Ch. 17. 
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The: word used in-the sections. is ‘agreémnent’ in the ex-. 


pression “arbitration agreemént,’ and not, "contract. Yet where 
necessary thé Act-uses the word ‘contract’, e.g., in section 7(1) 
‘of the Act——" where. it is providéd by a -term ‘in a contract 
" In section 7(2) the Act uses the words ' arbi- 

i dation agreement.’ The legislature;- though it uses the word 
‘contract’ in section 7, has purposely refrained from using the 
"word ‘contract’ in section 32 and section 33. Therefore, we 
have no doubt that the legislature has advisedly used the words 
‘ arbitration: agreement " -in these sections. I cannot take the 

view that section 32 contemplates the-case'of suits challenging 
the validity of-a contract because-if contains an arbitration 
clause. If the intention of the legislature were that all contracts 
containing an:arbitration clause should come within the purview 
of sections 32 and 33 the legislature would have said so in appro- 
priate words.: In my-view, sections 93: and 33 have a very 
limited application, namely, where the- existence or validity of 
an arbitration-agreemerit (and not the contract Containing the 
‘arbitration agreement), is: challenged. Assume for a moment 
that sections 32-and 33 of the arbitration" Act have repealed 
section 39 of the Specific Relief Act. Which section of the Speci- 
fic: Relief Act will apply in such casés to contracts which do not 
contain an arbitration clause? - We cannot -take the- view 
either that section 39 of the Specific Relief Act has been partially 
repedled, that 'is-to say, repealed so far as it relates to contracts 
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‘containing an arbitration clause: ^ To hold- that section 9 of the © 


Specific Relief Act has been icc Or parany repealed wil lead 
to absurd resült. i 


Satan I “has ined to three cases 5 of this Court: Manick | 


Lal Memani v. Shiva Jute Bailing Ltd., (1),- -decided by Das J. 
Baijnath Narseria v. Chhotulal Sethia (2), judgment of Clough 
J., which has taken the view of Das J., Ghaturbhuj Mohanlal v- 
Bhicam Chand Chororia & Sons (3), a judgment of Sinha J., i 
which the learned Judge takes a ‘different view from the pikes 
two learned: Judges as to the meaning of- thé word ‘ existence ' 
in section $2 of the Act:^ Wé, in this case, háving regard to the 
view we have taken, are not called upon to éxpress our opinion 
as to the meaning of the word “ existence " in section 32, namely, 
- (Q0) (1947-48) 52 C-W.N. 389. E l 
. (&) (1947-48) 52 C.W.N. 397. . 
(9) (1948-49) 58 CWN. 410, 
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whether it means 'factual existence' or ' legal existence.’ It 
may be mentioned here that Mr. Sen, counsel for the appellant, 
took the point before learned trial Judge; but having regard 
to the view we have taken in the appeal, he has not thought it 
fit to put forward any argument on it before us, though he 
has by no means abandoned it and if the case goes to a higher 
tribunal he will be at liberty to make use of this point if he is 
so advised. ' 


Having regard to the view we have takén of the plaint, we 
are unable to hold that the suit is one for challenging the validity 


of the arbitration agrecment merely. 


On. these considerations we think the learned Judge’s 
judgment was wrong and the decree must be set aside. The 
plaint, as we have read it, is a plaint which attacks the entire 
contract. The suit, therefore, does not come within the pur- 
view of section 32 or section 33 of the Arbitration Act. 

Mr. Sen has drawn our attention to several Allahabad cases 
which show that if for the determination of a matter, special 
jurisdiction is conferred on a Court, then an ordinary civil court 
is-not deprived of its jurisdiction to try the matter because it 
has got to decide a point which comes within the purview of 
the special jurisdiction. I do not think that those cases have a 
direct bearing on the point under consideration. The arbitra- 
tion Áct lays down a definite procedure for challenging the arbi- 
tration agreement and on a plain reading of the sections, I am 
of opinion that section 32 does not hit a suit which challenges - 
the validity of a contract though it contains an arbitration clause. 


We allow this appeal and set aside the decree made by the 
Learned Judge. ~The suit will go back to the Learned Judge 
for disposal in accordance with law. 

i 


The appellants are entitled to their costs here and in the 
Court below. Certified for two Counsels. 


a b: 
: E 


Vor. i HIGH. COURT. "3590 


. Harries, C. d. :—I agree. But as we are differing from the Civa. 

en Judge I desire to make a few observations. . ; OR 
D e ban 

Section 33 of the Arbitration Act is confined to applica- The State of 
tions challenging the existence or validity of an arbittation agree- Bombay. 
ment or award. There is nothing in the section which would Ad m Hai 
entitle a Court to hold that a contract was never entered into, n2 & rin 
or that an alleged contract had no existence or that it was void — 
ab initio or had become void. The section is confined to arbi- Harries, C.J. 
tration agreements and awards. 


st 


¥ 


There can be no doubt that no suit would lie by reason of 
section 33 for a declaration that an arbitration clause did not 
exist or that it was invalid because the relief claimed in such a 
suit is the relief expressly mentioned in section 33. Section $3 
read with section 32 therefore would bar all suits which fall 
within the purview of section 33. 


Section 9 of the Code of Civil Procedure provides: 

“The Courts shall (subject to the provisions herein con- 
tained) have jurisdiction to try all suits of a civil nature except- 
ing suits of which their EOM is either Sx pinay or im- 
pliedly PER = 


It seems to me clear that there is nothing in section 32 or . 
Section 33 barring a civil court from taking cognizance of a suit 
claiming that a contract alleged by the defendant had never been 
entered into, or claiming that the contract was void ab initio or 
had become void for some reason or another. 


It is however contended that such a suit is impliedly barred 
by section .g2 and section 33 of the Arbitration Act because it 
may be that the ground of attack on the'arbitration clause could 
be used as a ground of attack on the whole contract. The 
existence or validity of an arbitration clause may or may not be 
attacked on grounds upon which the whole contract could be 
attacked. I can imagine a number of cases where the ground 
of attack on the arbitration clause would offer no ground for 
attacking the whole contract, whereas in other cases the ground 
for attacking the arbitration clause might well be a good ground 
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for attacking the whole contract. However, I do'not think that 
that is any reasori for coming to the conclusion that a suit such 
as the present one is impliedly barred by sections 33 and 33 of 
the Arbitration Act. If the legislature had intended that a suit 
such as the present should be barred, the matter could have been 


easily put beyond doubt by framing section 33 in somewhat 


different words. If the words were: ‘Any party to a contract 
containing an arbitration agreement or any person claiming 


under him desiring to challenge the existence or validity of the’ 


contract or arbitration agreement or to bave the effect of either 
determined shall apply to the Court, etc.' that would have given 
the Court under the section jurisdiction to deal both with the 
contract as a whole or with the part of it relating to reference to 
arbitration. However, the section was drafted giving the Court 
power only to deal with the arbitration agreement or an award 
made thereafter. 


~ 


If the contention for the respondent be accepted a somewhat 
startling consequence would follow. For example, if A puts for- 
ward a forged and bogus lease containing an arbitration clause 
and threatens to refer a purely bogus dispute with the owner B 
to arbitration. B would have no remedy whatsoever by suit 
because a suit brought for a declaration that the lease was bogus 
and a forgery and for its cancellation would be met by section 
33 of the Arbitration Act. It would be suggested that as the 
bogus lease contained an arbitration clause no Court could ad- 
judge the lease to be bogus and order its cancellation and that 
the only method which could be- employed to attack the lease 
would be an application to the Court under section 38 for a de- 
claration that the arbitration clause in the lease was bogus. It 
would follow that if the respondents’ contention be correct 
then B could not get relief by cancellation of the document be- 
cause section 33 does not provide for the granting of such relief. 


The right given to citizens to protect their interests by suits . 


cannot be too readily taken away. ‘The legislature can of course 
do so. But it must do so by clearing terms or by necessary impli- 
cation. The Court should not infer that a right of suit has been 
taken away because such an inference is possible from some sub- 
sequent legislation The inference that a right to suit has been 
taken away must I think be inevitable before it can be held that 


— 


Vor, 87.] HIGH COURT. 


the right of suit ‘has been taken away by. Hecessaty implication 
by some legislative enactment. 


I entirely ágree with my brother Banerjee that sections 32 
and 33 on their true construction do not ‘purport to deal with 
suits for declarations: that there never was: a contract or that a 
contract is void. The sections must be confined to attacks on 
arbitration agreements and awards and the fact that an arbitra- 
tion agreement may fall with the contract does not prevent the 
Court declaring in a properly constituted suit that there never 
was a contract at all or that the contract is void and of no effect, 


N. C. Bural & ee Solicitors for the Cen 


Ay P. RO 2] Mon Solicitor for the Respondent 


^-^ 
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` March, r5. | 3 T 
2 SARKAR & BROTHERS (PROPERTIES) LTD. 


: d M | | ` 
ANIL KUMAR DUTT AND. OTHERS.” : d 


West Bengal Premises Rent Control (Temporary Provisions) Act 1948 (Act 
XXXVII of 1948)—Section 4—Selami or premium—meaning of;—Con- 
stitution of India—Article 226—Wit of Certiorari—if can be issucd 
when Controller wrongly decides a payment as premium. 


Where à s agrees to pay, and pays, a- sum of money’ to the lessor, 
` towards costs of repairs, and such payment is made as price for purchasing 
an additional benefit, viz. a better and improved premises, which he would 
; not otherwise get, if he had sımply taken a lease of the premises; in its, 
"i original condition, the payment ıs not by way of '' Selami ’’ or “ premium," 
3 within the meaning of West pengal Premises Rent Control (Temporary 
° xr Act 1948. 


4) King v. Earl Cadogan: (rgis) 3 K.B. is at p. 492, (C.A ); S.C. 
(1915) 1 K B. at p. 826. 


(2) R. v. Birmingham Rent Tribunal, (1951) 1 All E.R. 198, at p. 301, 


202-203 referred to. " 


mo . 4, In,ordér to find out whether a ‘payment, is prohibited by, statute or not 

u ` the Court should not confine itself ‘to the terms ‘of the, lease but is boun4 
to look at the transaction as a whole and consider whether' it is within the 
pn of the Act. | ! 


Regor Estates Ltd. v. Wright: or 1 All. E.R. 219 referred to— «. 


. A writ in‘the’nature of Certiorari: can, be issued" if the: Rent (Controller 
wrongly determines that a certain payment is in the nature. of premium 

. d) R v. "Fulham, EO HORDE and Kensington. Rent Tribunal: 
(1950) All. " R. 211. ; " " l 


(2) R. 'v. Barnet (oso) a Ali: ER 216. "i p 


(9) R v. City of Londón etc. Rent Tribunal, (1951) r All. ER 195, at 
198 referred e: i ~ 1 ' 


d 4 
ot Poe 
on re la 


SuoHmat C. Roy and 4. N. Sen for ue e Applicant. 


R. C. Deb iid $. C. Ghosh for i: Ressonden’ 


v “In ‘the, mafter No. 76 of 1950 wader un pe of the Pee on of 
India. : 


& ; i 
* t t , 4 


4 4 
` 
a ‘ 
* 


e, : 
Vor. 8y] . ^, -HIGH court. 
: Bose, J.:—Ihis is an application, under Article 226 of the 
Constitution fora Writ in, the ature of Certiorari and for 
other writs mentioned j in the petition, for cancellation or quash- 
. ing of certain orders passed by the Judge, 4th Bench of the Court 
of Small Causes, Calcutta and by the Rent Controller, Calcutta, 
dated the 4th of, August.1950 and, 13th January 1950 respectively 
and also for direction calling upon them. and, the. other respon- 
dents to. forbear. from ‘taking, steps « or from executing or giving 
^a to the said orders. 


t D UMS y x Wye Li f 
^ g ; ` rka è ! t at H 3a 


"iaa t or t! t La ` 


7 dicta sata 1948 the respondent No. 1, Anil 
Kumar Dutta became a lessee: under Messrs. Sarkar & Bros. a 
firm ‘undér an indenture of lease in: ‘respect of a shop room 
situated at premises No. 2; Maharshi Debendra Road in Calcutta. 
Under a similar indenture of lease of the same date respondent 
Girish ‘Chandra Daw & Sons also became a lessee under the said 
Méssrs! Sarkar & Bros. in respect ‘of another shop room situ- 
ated. in'the ‘said premises. Both the leases were for a period of 
go year commencing from’ the’ 18t day of January 1949. Under 
the said leases the respondents 1 ‘and $ agreed to pay a sum’ of 
Rs. 2,5007- each ‘on ‘or before the execution of the leases and 'a 
further sum of Rs. 1,000 [- within one month from the date of 
commencement ‘of the leases’ towards costs of repairs to the said 
premises for the’ purposes of- developihent thereof. A sum of 
Rs. 2,500/-^was paid by: each of the respondents 1 and 2 on or 
about the goth’ January 1948. On or about‘gand April 1948 the 
petitioner company.Sarkar & Bros. (Properties) Ltd. was incor- 
porated::--On the 7th of-Septethber,'1948 the said leases and all 
benefits: and: advantages thereof- were ‘assigned in favour of the 
petitioner company by the firm of Sarkar & Bros. and the res- 
pondents 1 and 2 attorned-to the petitioners as tenants in respect 
ofthe said ‘shop rooms. On or about gist January 1948 the 
respondents 1 and 2' paid thé: respective sums*of Rs. 1,000/- each 
to the petitioners: ‘In the month of June and July 1949 the 
respondents 1 and' ‘instituted’ proceedings’ before the Rent Con- 
trollef; Calcutta for refund ‘of the said'&unis of “Rs. 2,500/- and 
"Rs. 1,000/-paid by éach of them on thé ground that they were 
salami moneys which the petitioners or jts _predecessor-in-interest 
was not entitled to' receive in law. Thé' two cases were heard 
together by the Rent Controller ‘and by his judgment and order 
dated the 13th of January 1950 the Rent Controller came to the 


) 
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Crvir. finding that the claims for the sum of.Rs. 2,500/- were barred 
but that the two sums of Rs. 1,000/- paid by respondents 1 and 2 
ii were salamis which the petitioner was prohibited from receiving 
Sarkhr & Bros. under the provisions of the Rent Contro] Act 1948 and directed 
v. the petitioner to refund: the said amounts to respondents 1 and 


i Kumar Dutt 9 and imposed a fine of Rs. 250/- in each of the cases on the 
petitioner. Being aggrieved by the said order and judgment of 
the Rent Controller the petitioner preferred appeals in the Court 
of Small Causes, Calcutta. The respondent No. 3 the Judge, 
presiding over the 4th Bench of the Court of Small Causes heard 
these appeals and by his judgment and order dated the 4th 
August 1950 the learned Judge upheld,the order and judgment 
of the learned Rent Controller. In the circumstances the peti- 
toner has moved this Court for the reliefs stated: above. 





Bose, J. 


It is contended by Mr. Subimal Roy the learned Counsel 
for the petitioner that the findings of the Rent Controller and 
the Judge of the Small Causes Court that the two sums of 
Rs. 1,000/- were received by way of Salami are erroneous and the . 
Rent Controller and the learned Judge had not jurisdiction to 
direct refund of the sums or to impose any penalty as they have 
purported to do. The learned Counsel has referred me to 
Ayer's Law Lexicon page 1144 and Wilson's Glossary page, 730 

. for the meaning of the word “salami.” In Mr. Ayer's book 
“salami” is stated to be “A free gift made by way of compli- 
ment or in return for a favour.” In Wilson's Glossary it has 
been pointed out that the word is used in different senses in- 
cluding its being used in the sense of gratuity or offering on 
receiving a lease or settling for the revenue or on receiving a 
favour real or implied. Reference was also made to decisions of 
this Court reported in Maharaja Birendra Kishore Manikya v. 
Secretary of State for India (1) and Emperor v. Probhat Chandra 
Barua (2). These cases. illustrate that. the word “Salami” has 
different connotations in respect of different subjects such as , 
when it is.used in case of transfer of holding from. one tenant to 
another or in respect of leases or settlements of properties under 
the Bengal Tenancy Act or the Transfer of Property, Act. 


; The learned Counsel has also placed reliance on the case of 
King v. Earl Cadogan (3), in which it was held that where pur- 


(1) 32 CLJ. 433 at 444 (bott. 445). 
(2) A.I R. (1927) Cal. 798. . (3) (1915) 5 K.B. 485 (CA). © 


- Vor. 87.] ` . HIGH COURT. . - 


suant to an agreement. for.lease of licensed premises made before 
, 1910,the. lessee has expended a large sum» ir rebuilding the pre- 
mises and surrendered unexpired lease:of the premises and the 
lessor has -then granted..the lease, neither the sums so expended 
nor.the surrender value of ‘the prior lease is a.“ premium” 
payable by, the lessee within the meaning of Section 2: of the 
Finance Act 1912. Warrington, kJ: Observéd'ias follows at page 


492: 


LI + 


“The Lenie in expressing its intention has chose 


` to use ‘two words ^ Rent’ and ' Premium.’ bóth of which in 


connection with, leases have perfectly well known legal mean- 
ings. I'need"nbt say anything aboüt the meaning of the 


- word "reni" but premium as I understand it used as it 


- house is'not in’ any sense a premium ‘and still less is the 


frequently is id legal documents—means à cash payment 
made to the lessor and representing or supposed to re- 
present the, capital value of the difference between 
the ‘actual rent and the best rent that might otherwise be 
obtained. I@is very familiar expression to everybody who 
knows the forms and powers of granting leases. It is in fact 
the purchase money which the tenant, pays for the benefit 
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which he gets under the lease. Is'it possible by any means , 


to give to either of these ‘items which the plaintif seeks to 
bring in the meaning of the word “ premium.’ It seems to- 


me that it is quite impossible. The expenditure on the 


‘value of’ the surrendered lease as to which it seems very 
' doubtful’ whether the landlord ever got the beniefit of it at 
“all. "E uo " 


f nee Se c 


peer 


a 


- In (1915) x -Kings Bench (1) Ridley J. when dealing with . 


the 


same case pe as- follows (page 826): 


" Premium means a consideration passing in: lieu! of rent 
from: the: tenants: to 'thelandlord: generally speaking upon 
the grant of a lease. ^ In a sense it ‘is‘capitalised rent some- 
thing that is payable not as an annual rent but as a payment 


/.' down::to take;the: place or part. of what otherwise would be 


d 


lake paid: as-an annual rent.” 


Vater on, the same learned Judge observed: 


- (1) (1915) 1 K.B. 821. 
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“I think it is impossible to say that the money which 
the tenant agreed to'expend in pulling down and restoring 
and improving these premises is a premium. The landlord 
did not receive etc. . . . . . the tenant also is getting 
the benefit of that he is having better premises instead of the : 
old premises. Tad seems to me to be iae different IUE 
from a premium.’ | 
Mr. Roy submits that the petitioner or its predecessor in 

interest had to pay under an order of Court a sum of Rs. 55,000/- 
to the Official Receiver for the purpose of effecting alterations 
and improvement to the premises in suit. he respondents 1 
and 2 by agreeing to contribute Rs. 3,500/- each towards the 
said cost of repairs and by paying the said sum did not pay, the 
sums by way of salami or premium but as price for purchasing 
an additional benefit, viz., a better and improved premises which 
they would not ordinarily get if they had simply taken a iau 
of the premises in its original condition. è 


_ The observations made by, Warrington L.J. were quoted 
with ‘approval by Hilbery J. in R. v. Birmingham Rent 
Tribunal (1) and the learned Judge explained what the true 
legal sense of the word “ Premium” was., - 

Mr. Roy referes to Section 4 of the Rent Control Act 1948 
and submits that in the Bengal Act the terms " Premiums '' and 
" Salami ” are used in the same sense in which the word 

" premiums ' ' understood in the English Rent Control Acts. In 
my view this contention of the learned Counsel is sound and the 
payment of Rs. 3,500 /- agreed to be paid by the tenants towards 
the costs of the repairs and improvements which were in fact 
effected ‘cannot be said to partake of the character of “Premium” 
as the term is understood in its strict legal sense. The words." 
“In consideration of" in the Indenture of lease are not two sums 
of Rs. 3,500/- by each of the respondents Nos. 1 and 2. 


‘In the case of Regor Estates Ltd. v. Wright (2), where the 
conditions of the grant.of the lease were similarly worded (page 
220 bottom) it was Beo that the PU SHpuateg was not a 


(D (1951) 1 AH. E.R. 198 at 202-3. 
(2 (1951) 1 Al. E.R. 219. 


b 


Vor. 87.] '^''  'HIGH COURT.' 


contravention of the Rent Control Act. It was pointed out 
- quoting relevant passages from various decisions bearing on the 
subject. that the Court should not: confine itself to the terms of 
the lease but is bound to look at the transaction as a whole arid 
consider whether if is within the prohibition of the Acts. : The 
Court is not, bound by, the vocabulary the parties have chosen to 
use." The parties may write the agreement in such terms as 
they please and if so minded may attach label they wish to the 
payments agreed tó be made by the lease but no label may 
accurately describe a fact or it mày misdescribe it or may help 
‘to the solution of a doubtful question of interpretation.  ' 
The stipulation for’ payments of Rs. 3,,00/- each by the 
respondents Nos. 1 and 2 have no relation to the rent of the 
premises but it was a personal obligation undertaken in order 
to secure a better and improved property for the tenants which 
they would not otherwise have got by merely taking a lease of 
_ the property as it was in its original condition before the im- 
provement. | j | 


It may be that the respondents Nos. 1 and 2 would not 
have got the shops or the leases if they had not agreed to re- 
imburse, the landlord towards the costs of repairs but that does 
not change the character of the payments and convert them into 
Salami or premium in the strict legal sense as defined by 
Warrington L. J. See in this connection R. v. pig 
Rent Tribunal (1). PT 


I hold that the sums of Rs. " a paid .by: respondents 
Nos.,1 and:2 were not premium, or salami and were not pay- 
ments in: contravention of the Rent Control: Act 1948. : Refer- 
ence was, made by Mr. R. C. Deb to section 105 of the Transfer 
. o£ Property Act but it does not ry any further light on the 
point. . " 


It was contended by Mr. R. C. Deb the learned Counsel for 
the Respondents 1 and 2 that as the Rent Tribunal has juris- 
diction to determine whether a certain payment was Salami or 
not and it has:decided such question the fact that it has árrived 
at an erroneous conclusion that a, salami .or premium had been 
paid does not enable the Cóurt to grant an order of Certiorari. 
Reliance is placed on The King v. Woodhouse and others (&), 
G) (1951) 1 All. E.R. 198 at p. 201-2. 
(2) (1906) s K.B. sar at 514-516. 


4 
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It is clear however from the provisions of the Rent Control 
Act (Sections 7 and 33) that the Rent Controller has no juris- : 
diction to direct refund of money or impose any penalty unless 
he decides that the money paid or received was a Salami or 
premium. This condition precedent must be fulfilled before 


the Rent Controller can have any jurisdiction to direct refund 


or impose the fine. 


- 


{ 


In construing the English Rent Control Act 1949 where the 


, jurisdiction was conferred In similar terms to determine the 


Rent Equivalent the Courts in England have held that a Writ of 
Gertiorari could be granted if the Rent Tribunal wrongly deter- 
mined that a certain payment was in the nature of a “ premium” 
and both the Certificate as to the payment being a “ premium ” 
and the determination as to Rental Equipment, could be quashed 
by a Writ of Certiorari. See R. v. Fulham Hammersmith and 
Kensington Rent Tribunal (1) and R. v. Barnett (2). 


The case of R. v. Fulham Hammersmith and Kensington, 
Tribunal has been explained and re-affirmed by. Parker J. in R. 
v. City of London etc. Rent Tribunal Exparte Honig (3), 
while dealing with the question of jurisdiction of Rent Tribunals 
to decide collateral facts in reference brought before the Rent 
Tribunals. 


In the result the petition succeeds and the Rule is made 
absolute. The orders of the Judge 4th Bench Small Causes 
dated the 4th August 1950 in Appeal Nos. 337 and 338 of 1950 
and the orders of the Rent Controller dated thé 13th January 
1950 in cases No. 2262A/49 and 2602A/49 are quashed. The 
petitioners are entitled to costs of this a to be paid by 
the Respondents Nos. 1 dnd a. 


i 


S.K.R.C. . | Rule made absolute, 


(1) (950) 2 All. E.R. aut. 
(2) (1950) 2 All. E.R 216. 
(3) (1951) 1 All, E.R, 195 (198), 


s | , 
Vor. 87.] HIGIf COURT. 
CIVIL REVISION; ` > ` 


Aro Ape Hon'ble Mr. i die: Himansu Kumar Bose. 


‘gy | 


SK. MANGRU MEYA. “AND OTHERS 


v. n 
COMMISSIONERS OF THE BUDGE BUDGE- 


MUNICIPALITY AND OTHERS.* , 


Constitution of India, Article 226—Closing bou: vd house under 
a resolulion of Mumscipality—resolution exceeding jurisdiction and 
power conferred, by statute—yet in. conformity with the Directive 
principles under Article 48—if can be interfered with—Alternatwwe 
remedy——tf always a bar in issuing directions—Section 531 Bengal Muni- 
cipal Act—Appeal—only dpt orders passed' Meer the Act. 
| 
' Municipality exceeding its jurisdiction and: power under the Bengal 
Municipal Act passed a resolution closing down slaughter houses. Such 
resolution justi&ed -by the Directive principles under, the Constitution—Held 
the directive principles are not enforceable by any Court and there being no 
law enacted for closing down slaughter houses, proper direction is available 
under Article 226. 


¢ 


, Although a right of appeal generally exclude the remedy by way of 
Mandamus, yet it is to be considered if such alternative remedy will be an 
adequate one in the facts and circumstances of each case. 


Rashid Ahmed v. Municipal Board, Kairan and another A.l.R. 1950 
S.C ABS (165). ' 


T 
r 


The resolutions being in ihe, nature of general detention and not 
an order or decision in respect of any particular application for grant or 
renewal of license no appeal lay under section 531 of the Bengal Municipal 
Act; unless the order to be appealed against is an order made under the 
Act no question of preferring appeal does arise to preclude a remedy under 
Article 226 of the Constitution és 

Moti Lal and others v. Gout. of the Stale Uttar Pradesh. A.LR. 1951 
All. 257. 

B. T S. Ltd. v. Himachal Pradesh. AJR 1951 Him. Pra. 36 at p. 40 
relied on. NM ` 


- 


Messrs. G. P. Kar: and. Nirmal Chandra C for the 
Petitioner. | í 
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. * Civil Revision Case No. 1 59 of 1951.’ ‘In the Matter of an application 
under Article 226 of the Constitution of India. 
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Civir. ‘Mr. Purnendu Sekhar Basu.for the Opposite Party. 
ion Bose, Jd,:— his is an application under Article. 226 of? 





dining. Meya the Constitution for a Writ in the nature of Mandamus 
v. directing the Respondents:to cancel or withdraw the notice 
urat dated the 27th of February 1950. served. on the petitioners and 
è Budge "088 also for an order for cancellation .of the Resolution dated the 

Municipality. . 
24th of February 1950 passed by the Respondents, and for direc- 


March, 16. tion calling upon the Respondents to forbear from giving effect 
to the said resolution and/or the said notice. 


4 


The petitioners are the owners of two Beef shops in Ward 
No. 4 Gharial, Budge Budge, in the District of 24 Parganas. _ 
The petitioner No. 3 is the nephew of petitioners Nos. 1 and 2 
andíone of the said Beef shops is-stated to have come into 
existehce 100 years ago. The area in which the shops ‘are 
situated is an industrial area and it is stated that it is inhabited 
predominantly by Mohamadans. It is alleged that Beef is one 
of the staple food of Mohamadans particularly the poorer section 

` of that community and due to the persistent demands of the 
local people two other shops besides the two shops belonging to 
the petitioners came into ¢xistence about thirty years ago and 
have been in the locality ever since. The petitioners have been 
at all material times' holders of licences from the respondent 
Municipality granted under section 370(1) of the Act for carrv- 
ing on the said business of sale of Beef and meat in the locality 
and at no point of time they contravened any of the terms or 
conditions of the licence in any way as to be a cause of annoy- 
ance or offence or danger to ‘persons residing in or frequenting 
the immediate neighbourhood In middle of February 1950 
one Pandit Ram Chandra Awasthi. an orthodox up-country 
Brahmin was appointed Chairman of the said Municipality 
At a meeting of the Commissioners of the Municipality held on 
the 24th of February 1950 a resolution was purported to be 
passed in the following terms: — 


"In view of the fact that due to indiscriminate slaughter 
depletion of cattle wealth—the backbone of this country has 
become the order of the day and in as much as acute shortage 
of draught animals and paucity in milk supply has brought in 
their wake. woes. and miseries in abundance and because pro- 
viding an adequate diet full of milk is one of the main factors 


® 
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in bidin up of a strong nation of: ‘healthy and happy in- 
Habitants, resolved that with a view to increasing the yield of 
milk ‘and cattle ‘wealth and their progeny for the general 


economic uplift of the masses specially the agricultural produces Mangru Mey: 


of ‘the. country, ‘the municipal slaughter house for slaughtering 


v. 


cow, bull; bullock or buffaloes, be closed down with effect from ODImUNIUDS 


ist March 1950 and further'resolved that ‘no licence under 
Sections 408 and 418 be issued for slaughtering or for sale of 
beéf of flesh of such animals within the municipal area, excepting 
on bonafide religious festivals and on ceremonial occasions. 


, It is also resolved that ie services s of the watchman of 
Municipal Slaughter House, be dispensed witb from ist March 
1950 on payment GF one month S ey inm lieu of Notice." 


On the 27th. of ha 1950 the.petitioners were served 
with a Notice under the signature’ of Mr. Awasthi, the Chairman 
of the Municipality to jar following effect: — 


To 
Shaik Mangru Mia and others, 
. Beef Stall Holder, Trunk Road, Charial, 
Budge m" Dated 'thé 27th February, 1950. 


^ 


Dear Sir, s 

“With a view to increase the supply of milk and cattle wealth 
and their progeny the Commissioners'‘of the Budge Budge 
Muncipality in their special meeting held on the 24th February 
1950 have decided to close down the Municipal Slaughter House 
and no licence for slaughtering or for sale of beef or flesh of 
. buffaloes etc. will be issued henceforth. | This will come into 
effect from the 1st March 1950 which. please note. - 

TE c E ` “a Și vous pafl, 

It is stated that’ the: said Taui ‘and the notice are 
ultravires, illegal: and malafide, and constitute violation of the 
fundaniental rights of the petitioners’ guaranteed under article 
19(1) (g)‘of the Constitution of India.’ It appears that after the 
service of ‘the notice:on. the petitioners the latter made various 
representations to the various authorities, viz.,:the Additional 


the Budge Bud 


Municipality. 
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District Magistrate, Alipore, 24 Parganas, The President of the 
District Minority Board, 24 Parganas, tbe Chairman of the 
Members of the Minority Commission, West Bengal and to other 
persons and also made representations to the respondents but 
neither the respondents nor .the other authorities aforesaid had 
paid any heed to such representations and they have denied 
justice to the petitioners. The petitioners made varjous appli- 
cations for renewal of the licences and the last of such applica- 
tions was made on the 22nd of February 1950. The respondents, 
however, had not entertained the said applications. 


Mr. G. P. Kar, the learned Counsel for the petitioners has 
referred me.to Section $70 (2) of the Bengal Municipal Act (XV 
of 1932) and has contended that the only grounds on which the 
grant or renewal of a licence can be withheld by the Munici- 
pality are those mentioned in that Section. The Municipality 
is a creature, of statute and their powers and duties are confined 
within the four corners of the statute. The Municipality has 
no power to refuse or withhold a licence except for reasons : 
expressly specified in the section Section 370 (2) is as 
follows: — i 

“A licence for any of the purposes mentioned in Sub-Section 
(1) shall not be withheld unless the Commissioners at^ meeting 
have reason to believe that the business which it is intended to. 
establish or maintain would be a cause of annoyance, offence or 
danger to persons residing in or frequenting in the immediate 
neighbourhood or that the area should be for general reasons 
kept clear of the establishment of such business ” 


It is clear from the wordings of the resolution and the word- 
ings of the notice dated the 27-2-50 that the reasons for closing 
down the Slaughter House and for not renewing or issuing the 
licence are not those specified in the section. ‘The Municipality 
has taken into consideration extraneous matters in passing the 
resolution and in issuing the notice complained of and has thus 
exceeded its jurisdiction or powers conferred by the statute. 
Neither the resolution nor the notice is warranted by the terms 
of the statute. Under Section $70(2) it is incumbent upon the 
Commissioners to.grant the licence unless the grounds on which 
the licence may be withheld and which are specified in'the sec- 
tion. exist in any particular case. 


^ 
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The learned Advocate appearing for, the respondents relies 
‘on Article 48. of the Constitution which .is.as follows: — 

“The Sak shall endeavour to organise Aeneis and 
Animal Husbandry on modern and scientific lines and shall in 
particular take steps for preserving and improving.the products 
and prohibiting the slaughter of cows and calves and other milch 
and Si cattle. d y 


. He pee out that the words "State" in this Article in- 
cludes the local Authority such as the respondent Municipality 
and reference is made for this purpose to Article.36 and Article 
12 of the Constitution. It is argued on behalf of the respondents 
relying on these articles that the resolution passed by the Munici- 
pality was a valid one and. was within the competence of the 
Commissioners to phss it. It may be noted that Article 48 is 
one of the Directive Principles of State policy. 'Phese are only 
fundamental principles for the governance of the country and 
they are not enforceable:by any Court but such principles are 
to be applied in making laws of the State (Article $7). There 
has been no law enacted for general closing down of the 
slaughter houses or forbidding the carrying on of the business of 
'sale of beef,in the State or in the Indian Union. The Bengal 
Municipal Act. is an existing law which has continued in force 
even after the commencement of the Constitution. The Com- 
missioners of the respondent Municipality niust act within the 
four corners of this statute and they cannot travel beyond the 
statüte and take shelter under Article 48 for the purpose of 
justifying the resolution or the notice complained of in, this 
application. | 

In my, view the petitioners ‘have made out a case for intér- 
ference by this Court in respect of the acts complained of. 

It is contended- by, the learned Advocate for the respondent 
Municipality that the petitioners had an alternative, remedy by 
way of an appeal to the Provincial Government under section 
531 of the Act and in the circumstances the petitioners cannot be 


allowed to have recoprse to this extraordinary remedy under ' 


Article 226. It is argued that if the petitioners had appealed 
. under section 531 the Provincial Government could have granted 
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the, petitioners complete and adequate relief by: virtue of the 
controlling: powers. vested in the Government under sections 548 
and 549 of the i read with the said Section 581. 


(C Tt is well settled that the existence' of an "itemsdvenenedy 


Commissioners of does not operate as an absolute bar to the grant of prerogative 


the Budge Budge 
Municipahty. 





Bose, J. 


writs, under the’ extraordinary: jurisdiction of the Court. It is 
true that the Court will as E general rule and. in the exercise 
of its discretion refuse . ;. . . . . a Writ of Mandamus 
when there is an alternative:specific remedy at law which is not 
less convenient, ‘beneficial and effective. It has no.doubt been 
held that if a right of an appeal is provided by any statute, that 
may exclude the remedy by writ of mandamus; but it is a matter 
to be considered «in the facts and circumstances of each case 
whether such remedy by way of appeal will be an adequate 
remedy for the. redress of the- . petitioners’ grievances Rashid 
Ahmed v. Municipal Board Karan and another (1)). 


In order that the petitioners can avail of Section 531 of the 
Act there must be a definite order refusing a licence required 
under the Act. The resolution of the 24 of February and the 
notice dated the 27th of Fbruary served on the petitioners can- 
not be considered as a definite order refusing a licence within the, 
meaning of Section 531 of the Act. These are in the nature ot 


42 general determinations and not an order or decision in respect 


of any. particular application for grant or renewal of licences. 
In fact no order has been passed in respect of the applications 
made for renewal by the petitioners. Moreover the resolution 
and the Notice embody decisions which are outside the ambit of 
the Act. As pointed out in Moti Lal v. State of Uttar Pradesh 
(2) and B. T. S. Lid. v. State of Himachal Pradesh (3), unless 
the order to be appealed against is an order made under the 
Act no question of preferring an appeal does or can arise. In 
my view the petitioners are not precluded by reason of the 


remedy of appeal contained in Section 531.0f the Act from 


applying to this Court for aureus under Article 226 of the 
Constitution. | 


It was contended by the learned counsel for the petitioners 
that the resolution and the notice are malafide. I do not think 

G) A. IR (1950) S C. 163 (165). À 

' (3) AIR. (1951) All. 257 (para. 33, 160, 161). 

| (8) A.LR. (1951) Him.: Pra. 36 (40). 
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that the petitioners have on the facts of this case sufficiently made Civ. 

out'a case Of malafide. The conflicting affidavits’ which have E 

been filed in these proceedihgs do not justify me in coming to ie 

the conclusion that the, conduct of the, respondent Municipality Mangru Meya 

in passing the resolution or issuing the notice complained of is v. 

tainted with want of good faith, . ^" i PI Commisioners OE 
'the Budge Budge 

Municipality. 


In the result the petition succeeds and the rule is. made sate 
absolute. The resolution dated the 24th of February 1950 and Bose, J. 
the notice dated the 27th of February 1950-are cancelled and i 
the respondents are directed. to forbear from giving effect to the 
resolution and/or the said notice, and they are further directed 
to determine the applications of the petitioners for. renewal of 
licences according to law. "There will be no orders as.to costs. 


S.D.C. | „Rule made, absolute. 
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. Before Mr. Justice, G. N. Das and Mr. Justice S. C, Lahiri. A 
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' —. SREEMATI MATANGINI DASSI. ^" .. oe 
y sb. CES. À bubo Fyne! oue d^ de VE oru 1951. 
. — KSHIRODE NARAYAN BHUNIA AND: OTHERS. don 4x 
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Partition, Suit—Compromise decree in a prior :partition. sutt—prayer for 
declaration that [nior decree not binding on ground:of fraud. and to set 
‘aside the decree if necessary and for. partstion—setting aside decree tf 
the main relief. Jus isdiction—of a co-ordinate cout to entertain a suit 
: for selting aside a decree passed by another court. 

' £. i 
After an earlier TÉ suit endéd in compromise with the plaintiffs 
mother, plaintiff instituted a partition suit claiming partition of his 4th 
share praying inter, alia for a declaration that the earlier (decree is not bind- 
ing upon him as the same was obtained- by fraud and not in settlement of 

a bonafide dispute and for setting aside the decree if necessáry—Héld; 'that 

the prayer for'partition was the main relief and' other prayers were ‘ancillary. 

It may be'a bar:to the plaintiff getting the relief by way-of partition only 

if the allegations made -by her be not, true.: The allegations must bey 


accepted as true at this stage (consideration of  pauperism). ; 


"^ Civil Revision Case No. 44 of 1951 ‘against’ ‘the’ order dated" end of 
-December, 1950 passed- by the Subordinate, aes and Court Midnapore 
in Misc. J. Case No 39 of 1950. ' 


t ` - 


4 
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civil, - The fact that there was a previous compromise decree in Alipore Cowt 
—— may be under certain circumstances a bar to the successful prosecution ol 
1951. the suit by the plaintiff but when the plaintiff was not required to set aside 
“eos | the decree, the question of jurisdiction of Midnapore Count to set aside the 

Sm. Matangini decree of a Court of co-ordinate jurisdiction at Alipore did not arise. 
Dassi t 
Mis Application by the Plaintiff. 
. Kshirode PP y i 


Narayan Bhunia 


ans The material facts will appear from the judgment. 


Messrs. Atul Giana Gupta, Bholanath Roy and Smriti 
Kumai iv aise, for the petitioner. 


€ P. 


Messrs. Sitaram ‘Banerji, Saroj Kumar ‘Maily and Nirmal 
Chandra Sen for the SPERO parties. 


The judgment of the court was as s follows: — 


Apri, 17 


e" 





Das, J.!—This is an application in revision at the instance 
of the plaintiff and is directed against an order of Mr. D. N. 
: Chakraborty. Subordinate Judge, 2nd Court, Midnapore dated 
the 2nd of December, 1950, directing an application filed by the 
petitioner for leave to file her suit in forma pauperis to be re- 
turned for presentation to the proper Court Shortly stated, the 
plaintiff's case is that she was entitled to jth share in the pro- 
perties in dispute as heiress to her father consequent on a deed 
of relinquishment executed by her mother Soudamini Dasi. In 
the plaint the plaintiff recites a family pedigree and states the 
circumstances under which her father came, to have a fourth 
share in the disputed property. In that plaint the plaintiff 
recites a previous decree made in a partition suit, (Suit No. 82 
of 1920) of the Court of Subordinate Judge, 4th Court, Alipore, 
instituted by Upendra and Promotha against her mother Souda- 
mini which resulted in a compromise. In the plaint she alleges 
further that this compromise decree was obtained by fraud and 
that it was not in settlement of a bonafide dispute and was not 
fairly obtained and was not binding on her as reversioner. 
Jin prayer (Ka) the plaintiff prays for leave to'file the suit as a 
pauper. In prayer Kha of the plaint the plaintiff pravs for a 
declaration that the decree in the said suit was not binding on 
her and if necessary the said decree may be set aside. In prayer. 
Ga of the plaint she prays for partition of her 1th:share in the 


$ 
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disputed property. . , There are ancillary prayers in,the plaint to 


which it is not necessary to refer. ` Before ‘the. Subordinate Judge 


both parties asked the Court to decide first the quéstion whether 
the Midnapore Court had jurisdiction to hear the suit. ‘This 
prayer was made for the sake of convenience. The Subordinate 
Judge accordingly dealt with this mattér. In his opinion the 
plaintiff, was required , to have .the decree of the Subordiriate 


- Judge, 4th Cóurt, Alipore, set àsidé. The Subordinate Judge 


thereupon held. that the Midnapore Court had’ nó’ jurisdiction 
to set aside the, decree passed in the Alipote | Court and on this 
ground he came to the conclusion that the proper court in which 
the suit, as framed, could be filed was not the Midnápote Court 
but the' Court at Alipore. In the result, as I have said, he 
directed the application to be returned for presefitation to the 
proper, court. No finding was reached by the Subordinate 
Judge on the question whether the plaintiff was à pauper or 
not. It is the propriety of the order of the Subordinate Judge 
which is in | question before us. . 


' Mr. uod appearirig for-the petitioner has contended that 
the. Subordinate Judge,.Midnapore, was entitled, and had juris- 
diction, to ‘decide the claim for partition made by the plaintiff. 
The plaintiff anticipated the defence which might be filed and 
prayed fora declaration that the:decree of the Court of the. 4th 
Subordinate Judge, Alipore was. not binding on. the plaintiff 
and if necessary might be set aside., He contended that it is 
wholly irrelevant to decide the question whether the Subordinate 
Judge in Midnapore ‘had jurisdiction to set aside- the decree of 
the Alipore Court. In our opinion, this contention is correct- 
The plaintiff was praying for a partition of her ith share as the 
heiress to the last full owner, namely, her father. The proper- 
ties in dispute lay partly within the jurisdiction of the Midna- 
pore Court. The Midnapore Court had therefore jurisdiction 
to try the suit for partition which was the main relief, which the 
plaintiff prayed for in her plaint. ‘The other prayer for a de- 
claration that the decree in the Alipore Court was not binding 
en the plaintiff and if necessary might be set aside, was a mere 
ancillary prayer. On the allegations made in the plaint the 
declaration necessarily follows. There is no question of setting 
aside the said decree. The fact that there was a previous com- 
promise decree in the Alipore Court may be under certain çip- 
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cumstances a bar to the successful prosecution of the suit by the 
plaintiff. The plaintiff was not Den to set aside the said 
decree. : 


4 


^ 


"Mr. Banerjee for the opposite party contended that the main- 
relief was the claim for declaration that the decree in the Alipore 
suit was not binding on the plaintiff and that it required to be 
set aside. Mr. Banerjee. contended that prima facie the decree is 
binding and unless the plaintiff has the said decree set aside 
she cannot get her relief for partition, the relief by. way of 
partition being consequential on, the plaintiff succeeding in 


getting a declaration of the invalidity of the decree in the earlier 


part of the suit. In my opinion this is not the proper view to 
take of this matter. ‘The prayer for declaration that the decree 
is not binding on the plaintiff j is not the main relief. Supposing 
the plaintiff. was allowed this relief it would not help her at all. 
The relief which she really prays for is the relief by way of 
partition. The plaintiff in order that she can get a decree for 
partition of her share is not bound to set aside that decree. It 
may be a bar, as I have said, to the plaintiff getting her- relief . 


`” by way of partition only if the allegations made by her be not 


true. At this stage we must accept the allegation to be true. 
In this view no question arises about the jurisdiction of the 
Midnapore Court to set aside the decree passed by another court 
of co-ordinate jurisdiction at Alipore. The view taken by the 
Subordinate Jüdge in my opinión cannot be sustained. On the 
allegations made in the plaint the Midnapore Court has juris- 
diction to decide the suit. ‘The order of the Subordinate Judge 


must therefore be set aside. The Subordinate Judge has not 


dealt with the fact of pauperism. The matter will go back to 
the Subordinate Judge i in order that he may decide the question 
whether the plaintiff is a pauper or not. 


The rule is accordingly made absolute with COSE OCDE 
fee two gold mohurs. 


Lahiri, J. :—I agree, 


S.D.G, í Rule made absolute. 


Mot. 87.) - BE SUPREME COURT. 
SUPREME COURT. 


Present: The Hon'blz Chief Justice Harilal " ania. Mr. Justice 
`. Saiyid Fazl Ali, Mr. Justice M.. :Patanjali Sastri, Mr. Justice’ 
Mehr Chand Mahajan, Mr. Justice Bijan .Kumar 
Mukherjea, Mr. Justice Sudhi Ranjan Das 
and Mr. Justice Vivian Bose. 
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Constitution of India Article . 29(2)—admission ‘into an educational 
(c mstiulion maintained by the State—proportion fixed in the communal 
G.Q.—whether any infringement of fundamental rights under the 

.. Article--whether the Provisions of, Article 46 of the Constitution over- 

d ride „the Provisions of Article 29(a)—fundamental rights under the 
"Constitution how far apected i Pre Provisions of the Constitution. 


“r 


The’right to get admission into an educational ‘eateaton of'the kind 
mentioned’ in Clause (2) of Article 29 of the Constitution is a right which an 
individual citizen has as ‘a: citizen and not as a member of any community 
or class of citizen. The right is not to be denied to the citizen on grounds 
of religion, race, caste, language or any of them; | 


J 


: "The omission from Article 30 "y a 1 claüse similar to dide (4) of Article 
16 significantly indicates that the inténtion. of the Constitution was not to ` 
introduce communal considerations in matters of admission into an FOU: 
tional institution maintained by the State. : : 

ites uU . n 2 ! 

The Chapter of Fundamental Right in the Constitution is sacrosanct 
and not liable to be abridged by legislative or executive act or order, except 
to the extent provided in the appropriate Article in part If. The 

. directive principles of State policy have to conform to and run as, subsidiary 

to the Chapter of Fundamental Eus 

* Civil Appeals Nos. 270 and ED of 1951 against the judgment and 
order, dated the 27th July, 1950, of the Madras High oo in Civil Mis- 
3 cellaneous petition No. 5225 of 1950. : i 
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Appeal by the State of Madras 
/ 


Two separate applications under Article 226 of the Constitution com- 
plaming of breach of the petitioners’ fundamental rights to get admission 
into an educational institution maintained by the State of Madras. 


` ^ 


The material facts will appear [rom dié judgment. 


Shri V. K. T. Chari, Advocate-General, Madras, (Shri R. 
Ganpathy Iyer, Advocate, with him), instructed a Shri P. A. 
Mehta, Agent. For the Appenllant. 


Shri Alladi Krishnaswami lyer, Senior Advocate, (Shri 
Alladi Kuppuswami Iyer, Advocate, with him), instructed by 
Shri M. S. K. Sastri, Agent. For the Respondents in both the 


Cases. 


The judgment of the Court was delivered by: — 





Das, J.:—This judgment covers both Case No. 270 of 1951 
(State of Madras v. Srimatht Champakam Doratrajan) and Case 
No. 271 of 1951 (State of Madras v. C. R. Srinivasan) which are 
appeals from the judgment passed by the High Court of Judi- 
cature at Madras on July 27, 1950, on two separate applications 
under article 226 of the Constitution complaining, of breach of 
the. petitioners’ fundamental right to get admission into educa- 
tidnal institutions maintained by- ee State. 


The State of Madras maintains four Medical Colleges ‘and 
only 330 seats are available for students in those four Colleges. 
Out of these 330 seats, 17 sedts are reserved for students coming 
from outside the State and 12 seats are reserved for discretionary 
allotment by the State and the balance of the seats available are 
apportioned between four distinct groups of districts in the 
State. l 


- Likewise, the State of Madras maintains four Engineering 
Colleges and the total number of seats available for students in 
those Colleges are only 395. Out of these, 21 seats are reserved 
for students coming from outside the State, 12 seats are reserved 
for discretionary allotment by the State and the balance of the 
seats available are apportioned between the same four distinct 
groups ef districts. 


Vor. iri ‘SUPREME. COURT. 
Shei To years before the cominencement of the Constitu- 
tion; therseats:in both the Medical. Colleges and the Engineering 
Colleges .so -apportioned between -the four’ distinct groups of 
disiricts used’ to be filled up according to certain. proportions set 
forth in what.used to Be called the Communal. G.O. Thus, for 
every 14 seats to be filled by.the selection- committee, candidates 
i Hen to'be seleéteo strictly on the ONIN: basis: — 
Noñ Brahmin.: (Hindus) pa n oe y gue 

'" Backward Hindus jut aS Dh or 
>, "Brahmins ] 
-.Hárijans .. d. “Se em RU E 

Anglo-Indians and Indian Christians: 9 a diss 

Muslims: Set "uw. us hae on 


"m 


- we wD KH » CQ 


"^" Subject to the: aforesaid regional and wha Have been 
claimed tobe protectivé provisions’ sélection from among the 
applicañts from a particular community from one of the groups 
of districts used to be made-on certain principles based on aca- 
demic qualifications and ‘marks obtained by -the candidates. 
In' the case of the: Medical Colleges, not less than 20 per cerit. 
of the total number of seats. available for students of the State 
were filled: by women candidates separately for éach region; it 
being ds tó the selection’ committee to aa a latger number 
available -in that region’ and if- f-they were eligible'fér election on 
merits vis-a-vis the men candidates in accordanéé’ with the 
general principles governing such admissions as laid down in 
those rules. It appears that the proportion fixed- in the old 
- Communal -G.Q. has been adhered to even. after the commence- 
ment of the Constitution on January 26, 1950. Indeed, G.O. 
No. 2208, dated June 16, 1950, laying down rules for the selection 
of candidates for admission into the Medical Colleges sub- 
stantially reproduces the ‘communal, proportion fixed in the old 
Communal G.O.: . Pie: gee cs a ae 

, On: June 7, 1950, Srimathi‘Champakam Dorairajan made an 
application to the High Court of Judicature at Madras under 
Article 226 of the Constitution for protection of her fundamental 
rights under Article 15 (1) and Article 29 (2) of the Constitution 
and prayed for the issue of à writ of mandamus or other suitable 
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prerogative writ restraining the State of Madras and all officers 
and subordinates thereof from enforcing, observing, maintaln- 
ing or following or requiring the enforcement, observance, 
maintenance or following by the authorities concerned. of the 
notification or order generally referred to as the Communal G.O. 
in and by which admissions into the "Madras Medical Colleges 
were sought or purported to be regulated in such manner as to 
infringe and involve the violation of her fundamental rights. 
From the-affidavit filed in support of her petition, it does not 
appear that the petitioner had actually applied for admission in 
the Medical College. ‘She states that on inquiry ‘she . came 
to know that she would not be admitted to: the College 
as she, belonged to the Brahmin community. No ob- `- 
jection, however, was taken to the maintainability of her 
petition on the ground of absence of any actual application for 
admission made by her. On the contrary, we have been told 
that the State had-agreed to reserve a seat for her should her 
application before the High Court succeed. In the peculiar 
circumstances, we do not consider it necessary to pursue this 
matter any further. But we desire to guard ourselves against 
being understood as bolding that we-approve of d person who 
has not actually applied for admission into an educational insti- 
tution coming to Court complaining of infringement of any fun- 
damental right under Article ag (2). The High Court by its 
judgment delivered on July 27, 1950 allowed this application 
of Srimathi Champakam Dorairajan. , The State of Madras has 
now come up before us on appeal which has been numbered 


Case No. 270 of 1951. - 


` 


Sri Srinivasan who had actually applied for admission into 
the Government Engineering-College at Guindy, filed a petition ' 
praying for a writ of mandamus or any other writ restraining 
the State of Madras and all officers thereof from enforcing, 
observing, maintaining or following the Communal: G.O. in and 
by which admission into the Engineering College was sought 'to 
‘be regulated in such manner as to infringe and involve the vio- 
lation of the fundamental right of the petitioner under Article 
15 (1) and Article 29 (2) of the Constitution. In the affidavit 
filed in support of his petition, the petitioner has stated that he- 
had passed the Intermediate Examination held in "March. 1950 
in Group 1, passing the said examination in first class and ob- 
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dine marks set out in oe 1 d ds affidavit. It will 
. appear that in the optionals which are taken into consideration 
in determining the academic test for admission in the Engineer- 
ing College the petitioner Srinivasan secured 369 marks. out of a 
maximum of 450 marks. ` The High Court has by the same judg- 
ment allowed: this application also and the State has filed an 
"appeal which has been numbered 271 .of 1951. The learned 
counsel appearing for the State of Madras conceded that these 
two applicants would have. been. admitted to the educational 
` institutions: they intended to join and they would not have been 
` denied admission. if selections. had. been made on merits alone. 


2 


l . Article 29 which occurs in Part III of the Coates under 
-the nae f UAR and nou tonal Rights" ' runs as follows: — 


“ (1) Any | section of ‘thé citizens residing in the territory 
of India or any part thereof having 2 à distinct language, script or 
culture of its ¢ own shall have. the right to conserve the same. 


. (3). No.citizen shall be deaied Iduna into any educational 
institution maintained by the, State- ‘or receiving aid out of State 
funds on grounds only of religion, race, caste, language Or any 
of them.” - 


It will be noticed that while clause (1) protects the language, 
script or culture of a section of the citizens, clause (2) guarantees 
the fundamental right of an individual citizen: The right to 

-get admission into any educational institution of the kind men- 
tioned in clause (2) is a right which an individual citizen has as a 
citizen and not as a member of any community or class of citizens. 

This right is not to be denied to the citizen on grounds only of 
religion, race, caste, language or any ‘of them. If a citizen who 
seeks admission into any such educational institution has not the 
requisite academic qualifications and is. denied admission on 
that ground, he certainly cannot be heard to complain of an 
infraction- of his fundamental right under this Article. But, on 
the other hand, if he has the academic qualifications but is re- 
fused admission only on grounds of religion, race, caste, langu- 
age or any of them, then there is a cad Pisae of his fundas 

mental right. m l " 
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The ' Jerid Advocate Generah appearing for hie State 
contends .that.'the provisions of this Article have. to: be; reåd 
along.with-other Articles in the Constitution. : He urges. that | 
Article:46 -charges the State with’ promoting with special: care 
the: educational and: economic interests-ofithe weaker. sections. 
of the people; and, in: particular, of the Scheduled Castes: and the 
Scheduled. Tribes, and with protecting.them from :sócialinjustice 
and all forms of exploitation: ~ "It.is pointed out that-although: 
this Article'finds a.place in’ Part IV of-the.Constitution which 
lays down certain directive principles of State policy:and though 
the: provisions contained-in that Part are not’ enforéeable by: any 


, Court, ‘the principles therein laid down are nevertheless funda: 


mental for the governance óf the country and Article 97 makes 
it obligatory on-the part of thé State.to apply: those principles 
in making 'laws.-.The argument is that having regard to the- 
provisions of Article 46, the State is entitled to maintain the’ 
Communa] G.O. fixing, proportionate seats for different. com- 
munities and if, because of that- Order, which is thus contended 
to be valid in law and not in violation of the Constitution, the 
petitioners are unable to get admissions into the educational 
institutions, there is ‘no infringement of. their fundamental 
tights, Indeed, the léafned Advocate General of Madras’ even 
contends that the provisions of Article 46 override the provisions 
of Article 29 (2). -We reject the above noted contentions com- 
pletely. The directive principles of the State policy, which 
by Article 37 are expressly made unenforceable by a Court can- 
not overridé the provisions found in- Part III which, notwith- 
standing other provisions, are expressly made enforceable: by 
appropriate Writs, Orders or directions: under Article 32. .The . 
chapter of Fundamental Rights is sacrosanct and not liable to 
be abridged by any Legislative or Executive Act or order, except 
to the extent provided in the appropriate Article; in Part III. 
The directive principles of State policy have to conform to and 
run as subsidiary to the Chapter of Fundamental Rights. In 
our opinión, that is the correct way in which the provisions 

found in Parts III and IV have to- be understood. However, 
so long as there is no infringement of any Fundamental Right, 


to the iexteht conferred by the provisions in Part III, there can 


be ho objection. to the State acting. in accordance withthe 
directive principles set-óut in Part IV, but subject;again to.the 
Legislative and Executive powers and--limitations ‘conferred .on 
the State- under different provisions of the SDN i ed og 


wc 
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. In the next place, it will be noticed that: Article 16- which: 


guarantees the fundamental! right-of:equality of!opportunity in 
matters, o£: public employment ahd: provides. that. no: citizen 


shall, on grounds only of religion, race; caste; sex; descent, place 


of birth, residence or any of them, be ineligible for, or discri- 


minated against in respect of any employment or office under the 
State also includes a specific clause in d rdi terms: — 


TA Nothing in this articlé shall prevent. he State kom 
making ány provision: for. the reservation of- appointments of 
posts in faàvoür of any backward class of citizens which, in ‘the 


opinion.of the’ State, is mee acequaley OER) in the services 


i , ` 
j af T “ba 


under «tbe State." {Cues : P 4 l er T 

i dE a diuneni founded on Article 46 were: Sand! ‘then 
clausé (4) of Article 16 would have been wholly unnecéssary and 
redundant... Seeing,. however, that’. clause (4) was’ inserted in 
Articlé'16, the omission of such'an"express provision from Article 
29 cannot’ but Be regarded as. significant. It may Well. be -that 
the intention: of the Constitution: was not to' introduce àt all 
Communal considérations in niattérs of ‘admission: into any éduca- 
tional institution maintained by the State or récéiving aid out 
of State funds. ‘The protection of ‘backward classes of citizéns 
may require ‘appointment of members of backward clássés in 
State services and the reason why power has been given to'the 
State to provide for reservation of such appointments for back- 
wárd!*classes' may ' undér . those circumstances bé uridérstood. 
That consideration, however, Was not obviously considered 
necessary in the case of adrhission irito-an‘édiicational institütion 
and that may well be the reason for thé: omissioti from "Article 
29 of a clause similar to clause (4) of Article 16. 


Take the case of the petitioner Srinivasan. It is not dis- 
puted that he secured a much larger number of marks than the 
marks secured bv manv of the Non-Brahmin candidates and yet 
the Non-Brahmin candidates who secured less number of marks 
will be admitted into six out of every 14 seats but the petitioner 
Srinivasan will not be admitted into any of them. What is the 
reason for this denial of admission except that he is a Brahmin 
and not a Non-Brahmin. He may have secured higher marks 
than the Anglo Indian and Indian Christians or Muslim candi- 
dates but, nevertheless, he cannot get any of-the seats reserved 
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for the last mentioned communities for no fault of his except 
that he is a Brahmin and not a member of the aforesaid commu- 
nities. Such denial of admission cannot but be regarded a as made 
on ground only of his caste. 


It is argued that the petitioners are not denied admission 
only because they are Brahmins but for a variety of reasons, e.g. 
(a) they are Brahmins, (b) Brahmins have an allotment of only 
two seats out of:14 and- (c) the two séats have already been 
filled up by more meritorious Brahmin candidates. This may 
be true so far as these two seats reserved for the Brahmins are 
concerned but this line of argument can have no force when we 
come to consider the seats reserved for candidates of other com- 
munities, for so far as those seats are concerned, the petitioners 
are denied admission into any of theni not on any ground 
other than the sole ground of their being Brahmins and not 
being members of the community for whom those reservations 
have been made. The classification in the Communal G.O: pro- 
ceeds on the basis of religion, race and caste. In our view, the 
classification made in the Communal G.O. is opposed to the 
Constitution and constitutes a clear violation of the fundamental 
rights guaranteed to the'citizen under Article 29 (2). In this 
view of the matter, we do nof find it necessary to consider-the 
effect of Articles 14 or 15 on DEDE specific Articles discussed 
above. 

. For the reasons stated above, we are of opinion that the 
Communal G.O. being inconsistent with the provisions of Article 
29 (2) in Part III of the Constitution is void under Article 13. 
The result, therefore, is that these-appeals stand dismissed with 
costs. ` i i 


S.D.G. — E | Appeals dismissed. 
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.. Before The Hon’ ble Sir Arthur. Trevor ; , Harries, . Kt., 
m. , Chief. Justice... SJ oue 

"e .., BHARADWAJ SINGH 

THE ST mE. 

indian Penal Code (dct XLV of 1860), Section NUES possession without 
proof of knowledge that the article is stolen—Nor any proof of reason- 
able belief of the same being stolen—conviction—If justifiable—Accused 
claiming property as his oun--No case’ against him—Yet called upon to 
explain his possession and enter - his boe dian disbelieved— 
conviction, if proper. - ME iw A is d 


Where there is a prima facie case against him, the accused is called upon 
to offer an explanation. Where there is nó case against him and yet he is 
called upon to enter upon his defence, the accused cannot be convicted 
i because his statement and the evidnce of his witnesses are disbelieved. 


P" 1 


Petition: by the accused against conviction and sentence 
under Séction 411 ofthe Indian Penal Code. 


The material facts will appear f from the ipni 
Messrs. M. N. Banerjee and N. C. Talukdar for the Peti- 
tioner.’ 


Mr. Kishore Mokerji for the Opposite Party. 


The judgment of the Court was as follows— 





Harries, C.J.:—This is a petition for revision of orders of 
the Courts below convicting the petitioner of an offence under 


section 411 of the Indian Penal Code and sentencing him to pay 


a fine of Rs. 200/- and in default of payment of the said fine to 
undergo rigorous imprisonment for three months. 

.: The charge against the petitioner was that he was in 
oe of a COW enous the same to be stolen or having 


i 
ne Criminal Revision Case No. $00. ot 1951 again the order of conviction 
aid sentence passed by the Additional Sessions Judge of Alipore. 
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reasonable grounds- “for believing that the same was stolen. A 
learned Magistrate found him guilty and sentenced him as I have 
indicated. "Om appeal the:conviction and sentence' were affirmed 
by the learned Additional»/Sessions: Judge of Alipore. 


At the outset I-should ‘like to point out that if this man 
was guilty of receiving a stolen: cow, then a fine of Rs. 200/- was 
quite inadequate. Lifé im ‘villages'in Bengal and elsewhere 
would become quite impossible if theft of cattle and the crime 
of-receiving stolen ‘cattle were dealt with leniently. ‘Stealing 
a/villagers cow is a Véry serióus offence and so is being in 
possession of such cow knowing it to be stolen. But for the view 
I,take on. the. question. of guilt, I should have no hesitation in 
issuing a notice to enhance this sentence. 


The case for the prosecution was that the cow in question 
belonged to.the complainant Harimati Dasi. The cow was found 
to be.missing about:the.end of February 1948 and on March . 
12, 1948 the complainant reported the matter to the Ekbalpore 
Police. About.two months after she had given the -Police in- 
formation, her missing cow, it was said, was found in the posses- 
sion. of one Fouzdar Sardar. . The complainant then filed a 
petition-o£.complaint against-Fouzdar Sardar and the cow was 
seized under a search warrant issued by a learned Magistrate 
against:Fouzdar:Safdar. -Whilst the case was pending Fouzdar 
Sardar died and the person who was holding the cow was directed 
to make it over to the complainant. But he refused to do it and 
the cow was again seized’ under-a search warrant. 


The present petitioner Bharadwaj then filed a petition in 
the court of the Police Magistrate at Alipore claiming this cow 
as his own and stating that.Fouzdar Sardar had been looking 
after? the cow on -his behalf. The petitioner claimed the cow 
and notice was issued upon the complainant who promptly re- 
taliated by praying for, process against Bharadwaj under section 
411 of the Indian Penal Code. 

) 


Evidence .was adduced before the learned Magistrate: that 
the. complainant's cow had strayed and that the cow eventually 
found in possession of Fouzdar Sardar was the complainant's 
cow. This evidence was hotly contested by the defence. But 
I shall assume that it was proved satisfactorily that the cow in the 
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" ipossession^ of{Foubdan: Sada acidi cow which! “had strayed CRIMINAL, 


- {fromn: the -complaintant’ Epp about: tWo or three moïitlis Faa 
earlier. Ho. odane T £o "ls, 26 Or ees Bc dis d env ooo 
. - i EE. gOS a. X Bharadwaj Singh 
It was argued in ie lower courts that there was no evidence v. 
thatothis fcow:hadrbeen Stolen; Adl tlie-evidénée afióunts to is TPE State. 
'thateit disappeared. and;-of course: it my ‘have ‘strayed. Taking Harries, C.J. 


‘possessions however. of-a straying cow knowing'it‘to be an animäl 
‘which has strayed: might well.amount to theft; and T shall-assume 
-that this cow was:stolen:from PA some one. ' 


1 
* PN - 
pin at to yo ve n Dad. e i ga at is vty? 


n ‘Being-in | possessiori ‘of stolen property is in itself no. offence. 
Jf it was! all Of us T'imagitie ‘would! be in ‘serious danger con- 
.stantly. Any one in this court might buy an article to day qüite 
openly and honestly and later find that that Article had been £ 
Stolen: If béing: in possession óf stolen: propérty Was itself a 
cfitné' théii an innocent’ purchase of that’ sort would' ‘render the 
purchaser liable’ to conviction for à serious offence. “Being in 
possessioti! ‘of stolen ‘property is only Crime if “the person in 
possession either knowsthat- the’ ‘property is stolen property or 
hàs Ene groungs for Believing that the property had been 
Ss : M 


To succeed in in a prosecution under section. 41i of the Jadida 
Penal Còde thé prosecution must not only prove that the pro- 
perty had been stolen, but ‘they must also establish facts from 
which the court. can properly infer that the. person charged with 
being i in possession of stolen -property either knew the property 
to be stolen :or had reasonable grounds for believing the same 
'to have been stolen. Unless there.is some prima facie evidence 
as to the knowledge. of the accused then. the latter is entitled to , 
be acquitted, because as I have said, merely. proving that he was 
in possession ‘of the stolen property establishes no offence of any 


kind. 


r 


2 " 
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Assuniing this cow was stoleri and ‘assuming™ that the cow in 
the petitionér' s possession was identified "satisfactorily as the 
complainant’ s'cow; was there any: evidéiice for ‘the prosecution 
which would entitle the court to infer that the petitioner was 
in possession of the cow knowing the same to be stolen or having 
 réàsonidble grourids: for believing that the same was stolen? 
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- Learned Advocates for the complainant has to concede that 
there was,no eyidence, but he urges that the‘courts were.entitled 
to convict the petitioner because they disbelieved his ex- 
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Bharadwaj Singh planation. 
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The State. 
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y. In. cases of this: kind uic accused is say called upon to 


‘offer an explanation when .there is a prima facie case agairist 
‘him. - There was here no evidence at all as to his knowledge and 


therefore the accused should have been acquitted upon the 
evidence for the prosecution. . Although there was no .case 
against the accused, the accused was called upon to enter upon 
his defence and,has been convicted merely because the state- 
ment of T accused and the evidence of his witnesses have been 
disbelieved. . | j i 


I »*. 


I do not ' think it is necessary to point out that an accused 


can be convicted where there is no evidence against him merely 


because his evidence, i is disbelieved. | If that were so, then count- 
less people would be wrongly convicted merely on the ground 
that the court has disbelieved the usual defence, tendered, 
namely, of alibi. Assuming the whole of the evidence for the 
defence here was false, that would not entitle the court to 
hold that the’ petitioner had the requisite knowledge. If the 
evidence was false it had to be eliminated and it would bave to 
be held that it in no way met the case for the prosecution. 
However, as I’ have pointed out the case for the prosecution 
failed to establish one of the essential elements, namely, the 
knowledge of state of mind of the accused and that being so the 
prosecution was bound to fail. The explanation given by the 
accused is only material when there is a case against him. It 
would be monstrous to hold that where there is no evidence 
against an accused the latter can be called upon to make his 
defence and then convicted because his defence is disbelieved. 
That is precisely what has happened in this case, and that being 
so the conviction and sentence cannot possibly be ‘maintained. 


In the result therefore this petition is allowed; the conviction 
and sentence are set aside and the accused is acquitted. If the 
fine or ary part thereof has been paid it must be refunded 
forthwith. 


~ 


S.D.G. un Rule made absolute. 
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. Before The. Hon'ble Mr. Justice H. ‘K. ‘Bose. sy ' 
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"pc , MONORANJAN ROY: 
: U. ` l us 
THE COLLECT OR OF. CUSTOMS.* 


a2 


Writ of Mendamis Ariete 236 of the Constitution of India—Section. 4 45 of 
the Specific Relief Act—Jurisdiction of Court’ not as a Court of Appeal 
—Right tof Appeal, if always an adequate remedy for refusing Prero- 

| gative Writs—Alternative remedy how far: di Courts! powers—Specific 
 prayers—if essential. . DN 


T 
In proceedings for . Writs of "Mandamus Or Certiorari ‘the: Court does 
hot constitute itself a Court of Appeal and cannot go into the mcrits of the 
conclusion `of ‘the Hierior Cout or Tribunal on the ground. aiat it was 
erroneous. va i i : 


” * ' F AR qt n vege ut Liar yr H 3 
A * - 


, Alternative remedies are factors which are taken into consideration in 
the exercise of court's discretion'ir? the matter of issuing Prerogative Writs 
Remedy by way of appeal in the present case under provisions of .the Sea 
Customs Act held not to be an | adequate remedy. 


- 
T t, > 


Although prayers should be apee but’ the Cod bas power to amend 
it at the eres 


“f o (3 um a ILE, 
pase ^ ! 


Chirii Lal.v. Union of India, A.LR. aei S.C. 42'at P. 53: re- 
ferred to. .., o E s = PECES 

"Payment ‘of money to Customs ‘Officers are not payments ‘to them within 
their individual capacities or official capacities and proceedings r recovery 
thereof: do-not.lie. against them.» In any event the appropriate government 
must be made a party. Proceedings by way of Mandamus or Certiorari can- 
not be taken for recovery of money paid or realised as revenue. In Re 
Natban. (1884) 12 Q.B.D. 461. 


Mr.. Niren De for the Petitioner. : : NN | 


Mr. A. K. Sen for the Respondent Collector of Customs. 


. . i a aN 
The judgment of the court was as follows i=) 


i p 
* Matter, No » of 1950; In the ‘matter of an, application 
under Article 226 of the Constitution of India and Section 45 of the Specific 


Relief Act. 
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Bose, j.:— This. is an application: under Article 226 of the 
Constitution and Section 45 of the, Specific Relief Act for*an 
order on the Respondent to'cancel.or withdraw the-order dated 


l Monoranjan Roy. the 7th of August 1950 made by the respondent imposing -a 
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penalty of Rs. $,400/-.in respect of: a consignment of goods 
. imported. by the petitioner witliout the requisite licence and also - 
for. an order for refund" of the said: suin' o£ Rs. ‘3, 300/- paid by 
the petitioner, pursuant to the said order of the Fspondenke 


- 


The petitioner carries on business as dealer in paper of 
various kinds and is.one of the largest, importers; of single’ faced 
corrugated paper: in this country. . ‘The single faced’ Corrti ligated 
paper is known in this country. as also in the couhtfies: from 
which they are imported as." paper" as opposed to “ board." 
. Betweéh Máy, 1945 and June 1947. paper-coüld be: .imported. from 
the United, Kingdom by. importers of this country under Open 
` General Licence No. VII and no restrictions were imposed: by. 
the Government upon the import of single faced corrugated 
paper from the United Kingdom. ‘Since -July 1947 the Govern- 
mént of ‘India: imposed vigorous restrictions on the import of 
-papér from foreign countries including the United, Kingdom and 
no paper could be ‘imported without an import licence 
granted: by the, Government. Such restrictions .continued till 
june 1948. "Thereafter and until May 1949 paper could be 
imported in India from all Sterling and Soft Currency areas 
under Open, General Licence No. XI. Between ‘July’ "and 
November 1948 the petitioner imported 2200 rolls of single faced 
corrugated paper | from Czechoslovakia, Finland and „United 
Kingdom, ‘and the petitioner was, charged with. duty payable, for 
" , Paper, including Poster and. Stereo and all coated. papers except 
art: paper, all sorts, not otherwise specified ” as' referred to-urider 
the ther Customs Tariff Items "No. 44. From May 1949 , the 
Government of India again imposed restrictions on the import 
of paper including single faced corrugated paper and no, mer- 
chant could import single faced corrugated paper without a 
licence from the Government. The, Government, however, 
notifiéd at the time that in ‘case where traders of this country 
had already entered into firm contracts for the import of paper 
under Open Genéral’ Licénce No. XI they would:be allowed to 
. import such paper under a special licence to be granted . by the . 
Govérnmient. Jn „Or “about April 1949 ihe, petitioner placed 
orders with Thomson & Norris Manufacturing Co. -Etd. of 
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Middlesex in the United Kingdom for import of 1000 rolls of 


single faced corrugated paper of.which 506 rolls arrived ` at the, 


Calcutta Port in July 1949.and the’ remaining 500 rolls in 
October 1949. The petitioner duly applied to the Government 
for a special licence for the import of thesé' 1000' rolls of paper 
and was granted: a special licence No. 091546 [48 C.C.I. dated 
the goth July 1949. ‘Upon the arrival of thé said 1000 rolls: of 
paper at the Calcutta Port the Customs authorities imposed a 


penalty of Rs. 2,900/- for each lot .on''the basis that they were, 


not paper but came under the heading of'“ Paste Board, Mill 
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Board, .Card Board and Straw ‘Board all sorts” as referred, to 


under Customs Tariff Item: No.- 44. (ay and, as the petitioner had 
not the necessary licerice required for-the import ‘of such. goods 
the Customs ‘Authorities purported to act under Section 167 (8) 
of the Sea'Customs Act. On the goth’ Decerüber 1949 the: peti- 
_ tioner appealed to the Central Board of Revenue from the said 


order, of the Collector of Customs but the said appeal is still. 


pending. ‘Thereafter the petitioner obtained from, the Coe 
ment further licences for the import of “ paper and ‘other sorts " 

the last of such licences being No. 220699 /48 C.C.I. dated 6th 
April 1950.' By virtue of this licence No. 220699 /48 the peti- 
tioner in April 1956 placed an order with “Messrs. Donaldson 
& Filter Ltd. of Glasgow through the lattet’s local ‘representative 
in Calcutta one Antoine Bentz of Stephen House, Calcutta, 
for the import of 340 ‘rolls of single. ‘faced brown corrugated 
‘paper.’ 'Thé said goods'arrived on or about 18th July 1950. 
Upon the arrival of the, said goods the petitioner paid the ad- 


. valorem: duty of 37195 on the said goods, on or. about goth | 


July 1050 and the' Customs: officers ‘made tlie’ ‘necessary ' endorse- 
ments on the licence of the plaintiff and on the relevant Bill of 
Entry. Thereafter on thé „th ‘of August 1950 the Respondent 
imposed à penalty of Rs. 3,300/- on the said consignment in. lieu 
of confiscation on the basis that the goods came within the des- 


cription of Customs ‘Tariff itém No. 44(4)- The Respondent | 


acted onda Section 167(8) of the Sea Customs Act. 


On or abot the 10th August 1950 the petitioner paid the 


said penalty of Rs. 3,300/- for getting the goods released. It is 
stated in the petition that it will appear from the correspondence 
. that passed between ‘the’ Import authorities and the said Antoine 
Bentz. that ‘single. faced corrugated paper was always considered 


w 


£ 
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—-  ' "Board." The petitioner ‘charges the order dated the 7th of 

ae August 1950 as malafide, arbitrary and illegal and as an abuse 
Monoranjan Roy of the statutory, powers, ‘possessed by the: Respondent ‘Collector’ 
v. of Customs and his officers: It appears that the petitioner has 

The Collector - obtained. another licence No.: 373313 48. C.C.I. dated the 4th of 
of Customs August .1950 for the import’ of paper and other ‘sorts. It is‘ 
Bose, J. ~ alleged by the petitioner that the order of the Collector. is an: 
invasion upon. his fundamental , rights to acquire, hold and 'to* 
dispose of property and to carry on his-trade as importer of single 
faced corrugated paper under the said licences. The pétitioner 
has been prevented from exercising. his right to-trade and utilise 
the said licences for the import of single: nee: ne ae 


~ 


s E T 
In the circumstances the: petitioner v for the relief 
` stated above. . | 
Er | g ' . 
| Mr. c. epe Pillai the. PTT Collector ol isori has 
affirmed an affidavit. He states that each case of appraisement. 
of the goods by the Customs Authorities is dependent ‘on’ its 
own facts and any. recognition or description. in -previous cases 
is irrelevant. :The quality and character of the goods imported 


may be different: i in a of different consignments HUPORE 


The Customs authorities had in respect of two previous , 
consignments of goods imported in 1949 adjudged a penalty of : 
Rs. 2,900/- for each lot on the basis that .the goods answered 
the description of “Paste Board, Mill Board, Card Board and.. 
Straw Board all sorts.’ E as referred ` ‘to in..Customs : : Tariff Item ' 
No. 44 (4) and as the petitioner did not take out ‘the requisite: 
licence for importation of the goods, he was liable to payi the : 
said pensum ES 


1 
- y " DEA s ‘> ay à, 
+ 


Inspite , of this warning the "m in April. 1950 again 2 
placed orders for 340 rolls of corrugated brown paper and im-. 
ported such goods without obtaining any special licence there- 


for. ; - N 


Mr, Pillai states that if in the past any such. rr were. 
passed: by the Customs ‘authorities. as “Paper not ótherwise 
specified,” :it must have been done through mistake. In his 
opinion the.correct classification ig to place the goods in question © 


* . 
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a the category of Customs Tariff Item No.'44 (4).' The Cus 
i toms Appraiser * who directed 3% of the goods to be opened for 
appraisement and checking, decided after giving full considera- 
tion to the matter that the goods were assessable under Item 
No. 44 (4). The Collector of Customs has also agreed with the 
decision of the Appraising authorities. It is further stated that 
the opinion expressed by the Chief Controller of Imports in 
course of correspondence with Antoine Bentz is not conclusive 
and cannot be said to be binding on the Customs authorities. 

In the * Century ’ and Oxford Dictionaries “Board” is 
described as “a kind of thick stiff paper; a.sheet formed by layers 
of paper. pasted together.” - It appears to be by looking at and 
feeling. the sample of goods annexed to the affidavit of Antoine 
Bentz affirmed on the 7th.September 1950 that the goods in ques- 
tion cannot be considered with any definiteness or certainty ‘as 
not falling within the description of dd as:in Item 44 (4). 


, The Appraising authorities who guide or assist the Collector 
or, Assistant Collector in the matter of appraisement have ex- 
pressed. the, opinion that: the goods fall within the description 
of Item..no. 44 (4). The Assistant Collector or jthe Collector 
sees no ‘reason. to, differ from them. 


~ It appears that the Customs authorities haye applied them- 
selves to the consideration of the matter arising before them and 
they have aitived' at a determination and adjudged the penalty. 


1 find. it difficult to Hala that the gums authorities have 
acted in an arbitrary: manner:or have'exceeded their jurisdiction. 


P 
* t 1 
a x à ta 


It was contended at the. hearing that the petitioner had not 
been given’ any opportunity to put forward his case or to make 
representations before the Customs, authorities before the penalty 
Was adjudged; and thére has been violation of the principles of 
natural justice. No such case. however 4 is made in the petition 
or in any of the affidavits. ‘There are.no materials before me on 
affidavits ‘tò show ‘that: the decision as to the imposition of the 
penalty‘ ‘was arrived at without giving any ‘opportunity to the 
petitioner to defend himself or to pice his case. 


Y 
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, VIL. 2o Jt is clear law. that in. t. proceedings. for Writs of Mandamus’ or ` 
MT .Gertiorari the: ‘Court: does not constitute itself'a Court of appeal 


1951. 
p and, it.cannot go into the merits of the conclusion óf the inferior 
, Mogoranjan. Roy Court.or Tribunal. 'The decision of ‘the Customs àuthorities 
- e ' .pn.the merits. may. be. erroneoüs but this court ‘cannot interfere 
e ector 5 r $ er E 
bee wes Oo t. 1 A F d es T" die D 
of Customs. 9^ tiat ground. a m si 
` ' See . ur i o SS tr pu i5 f Pa 'r y 1+? 
Bose, J. .1 ‘It was.contended: by: Mr: A: K. L.'Sen that the prayers of’ tlie 


"'petition are not-for a: Writ of Certiorari as’ quashing of the' pro- 

| ceedings has not been asked for. It is true that the prayers 
i should be'specific but it has been. held by this court as also b) 

the Supreme Court that the Court has power to amend the relief 

sat, the hearing. ^ .It may . be‘ noted ‘that in ‘the present case the 

petition :has in prayer: (o) asked’ for further or other directions l 

which: are wide enough. to cover a relief in the nature of a Writ 

.of Certiorari. In the case of Charanjit Lal v. Union of India, 

: Q) pene J. of the: ‘Supreme Court observed as follows: * 

QE She Article 32 of. , the Constitution 'gives . .us. very. wide 
discretion: in the matter of framing our Writs to suit the | 
exigencies of particular cases and the application of the péti- 
tioner cannot, be thrown oüt.simply'on the ground that the 


E 


P | proper bd or direction has not been paros for" it 


It’ was. contended by-Mr. Sen that the petitioner’ has alter- : 
native' ‘remedy. ,by way of appeal under the Sea Customs Act and 
hé has also à right of ‘action’ under ‘the general law and- -so he 
. cannot be‘ allowed! to have iecoüise to the 'extraordinary Writs 

x of Mandamus or Certiorari. Alternative remedies are factors 
which are are, taken into consideration, in the. exercise of the Court's 
"discretion. in the matter, of, issuing. ‘Prerogative Writs: but T do 
“not think that an-appeal under the Act, would in the circum- 
" stances of this case have. been an adequate remedy. ‘The, peti- 
tioner has already. filed’ an appeal under the Acti in respect of a 
| : Je ‘Consignment o. "Similar goods. on oF about, the aoth 
Décember 1949 but the same has not yet been disposed of, I do 
not see ány.reason however why the petitioner could not file a. 
suit and ‘proceed expeditiously, with it —- 

v It was conténded by Mr. Sen that the’ prayer ns refund. of 
the sum ‘of Rs. 3,300 I- cantiot, in a nye event succeed j in this appli- 


pe Ta a a E 
` Perry de i , T Pus 
1 


A k D e en du gem wu! 1a? ` 
—Q) ALR, (i951) Scar p p. a E 
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cation. I think the, contention is: sound. The money paid has 
gone into the Government exchequer and has become part of the 
general revenue or fund of: the country. "The Respondent can- 
not be called upon, to pay the claim of the petitioner out of his 
own pocket. Action or proceedings should be taken against the 
Government for realisation of the money. The money de 
posited by way of penalty was not paid to the Customs authori- 
ties either in their official capacity, or to them individually. It 
was paid to them merely as servants or agents of the Government. 
They have no right to hold it or to deal with it.as against the 
orders of the Government. The appropriate Government is 
not a party to these proceedings. The prayer for refund of 
the money: cannot in any ‘event’ be, acceded to in this appli- 
cation (1). 


It: was Bliozconiended that Section 198 of the Sea Customs 
Act is a bar to these proceedings as the requisite notice was not 
served on the Respondent. I have already expressed my view on 
the | point in the case of Matter No. 113 of 1950 Soorajmull 
Nagarmull v. The Assistant Collector of Customs and others. 
Judgment is dated the 16th February 1951. Unless the acts com- 
plained of are outside the section'and unless there is want or 
excess of jurisdiction the section a as a bar. ` 
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. In. the result this. petition fails ae. the Rule must be dis- 


charged with costs, - it 


itu dT E- 


S.D.G. CE E a "E . Rule discharged. 
o In Re Nathan (1884) 12 2 QBD. 46. ^ 
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Civil "Procedure Code. Order VI Rule 17. —Amendment of pleadings: 
priicaples which are aE followed., 


4 ! ’ 4 
f a - 
4 


So The: followinig prince may be evolved ` TEE the amendment ot 


pup $5. 98 : à h . di b ` 
m A Court exists for “determination of the real controversy s the 
partiés. ` " "- 
(2) "In order to determine the real issue, the Court should be liberal in 
granting, “amendment: of pleadings and. ‘such. amendments; will always be 
allowed except in the. following cases:— fide dus 3h acs Dot 


be! - 


LI 
^" a? É Sth 


=. - (a) Where the dpplication is not ‘bona fide, or ‘where át is fraudulent 


^a 


750 ^^ andeintended to over reach. 
ids dr K y ' : ‘ pe 7 » + 
(b).,Where it is made at a stage when it would -cause injustice to the 
., 4. , , Opposite party, which cannot be compensated by. costs;, ort 
would necessitate a de novo trial of the arBony- m 
(c) Where it would change a suit into a different kind of suit either be 
rity ot 2s) cause ofa complete change in the subject matter ‘of the 'action 
_+ Or of the legal relationship between the parties!) - e oo > 


(d) Where the new cause of action is barred. But such an amend- 
ment may still be allowed if ipee CHcumitannes exist. 


i (e) Where the whole of the plaintiff's case will be displace by the 
' proposed amendment. 


(3) Where the subject matter of the suit is not altered the following” 
amendments are permitted :— e 
(a) To modify the original cause of action or to recast the same to 
bring out the real -dispute between the parties even if it alters 
to some extent the character of the suit; provided that the 
character is not altered as to change a suit of one kind into a 
suit of another description altogether. : 


(b) To add new cause of action. 


. “in the matter of Suit No. 646 of 1951. 
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is To alter,reliefs or to: zou new ground for’ ‘relief. 


{ 4 t 


(d) To iid an | alternative cause 2 o action. 
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(4) All kinds of honest mustakés or ^bluüdetings may be rectified by Krishna I Kighore 
Ghosh 


amendment it it can be done' wee injustice to the Opposite party. 

(5) No injustice is. ever done to the opposite party) if it can be suffi- 
ciently compensated by the panacea of.costs. Where, however, the rights of 
innocent third party have intervened or the parties have changed their posi- 
tion or'new rights have dem ‘the’ payment of costs is: not an adequate 
compensation; 


f 
, 


(6) Where the above tests, are satisfied, „not duh the Court has. juris- 
diction to allow, an amendment but it is its duty to permit it. The Court 
must always avoid the multiplicity of legal. proceedings. It is the duty of 
the Court to encourage the parties to bring before the Court their real dis- 
pute and to put an end to ali questions that can arise in' relation to the 
subject matter of the suit. iom 


rt T + 
4 
at t 


This application was, made by the clan for amendment of the 


pem . E 


L4 t k 
4 E 


Ajoy K. Basu, for the applicant. , ; 


"A. K. Sen with S. Roy, for the respondent. ` 
The material facts will appear from the judgment. 


The following judgment was — B 
D. N. Sinha, J,:— This is an application for amendment 
of the plaint. The suit was filed in January last, and no written 
statement has yét been filed. The facts are briefly as follows. 

The plaintiffs are the owners and occupiers of a dwelling house, 
being premises No.. 27 & 29 Baranoshi Ghosh Street. They 
were originally the owners of a ‘éontiguous piece of land, being 
premises No. 23B, Rajendra Mullick Street, which they sold out 
in 1937. The defendant is the présent owner thereof. On that 
land, the defendant has ‘already constructed à four-storied build- 
ing, and the plaintiffs allege that she is proceeding: to construct 
a fifth storey. The Corporation has sanctioned only a two- 
storied building and according to the plairitiifs, the foundation 
'théfeof is also that of a two-storiéd building. Premises No. 27 
& 29; Baranoshi Ghosh Street is aghouse, constructed about half 
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a century ago. According to the plaintiffs, the result of all this 
has been that the western wall of the plaintiffs house is tilting 
westward, large cràcks have appearéd in the- walls and in the 
roofs and the defendant's house. is also sinking | and, has caused 
disturbance in the neighbouring şub- soil. It is further. alleged 
that there are ancient lights:in the plaintiffs premises, to the 
west, and the defendant has built a wall sixteen féet high, at à 
distance of two feet. „only from these. ancient lights and is about 
to continue: building the wall still: higher. I need say "nothing. 
regarding the merits of the case: ere, since.an application' is 
pending for an injunction restraining the defendant from mak: 


 ing'any: further construction, where these matters: will be con- 
' sidered. | In that’ application, ` the’ plaintiffs” applied for, and ` 


obtained. an- interim injunctión restraining the defendant from. 
making any, further construction, not expressly authorised., and . 
sanctioned by the Corporation of Calcutta. At the hearing of 


' the application however it transpired that the plaintiffs had 


pleaded ‘most: of the relevant facts in the’ body of: the plaint but 
had omitted to incorporate a prayer for a perpetual injunction: 
restraining the defendant from making any further constructions, 


` apart from the wall, in respect of which only, an injunction had 


been prayed for. As the plaint stood, the plaintiffs could only ` 


ask for damages. and'an injunction regarding the wall. The 


result was that the, interim injunction regarding - : further 
construction of the building Was clearly bad, and I had to vacate 


it. The plaintiffs however asked for an opportunity, to amend 


P 


the plaint by incorporating a prayer for a perpetual junction - 
and I adjourned. the main application for granting t the plaintiffs | 
and opportunity of making an application for amendment of the 
plaint, which they | have have. now done. The . amendments 
asked for are set out in red ink, in a draft, a copy, whereof has, 


‘been furnished to the defendant: The amendmerits, asked for . 


in Exhibit ‘A’ to the petition have been slightly varied.’ The 
only substantial alteration án tlie, plaint ds the, addition of a 


prayer for a^ ‘perpetual injunction restraining the defendant from, 


f 


further building, without sanction of ' ‘the. ‘Corporation. ‘It is 
argued that this'is changing: 'the ature of the: whole! suit'and' 
(ad 


introducing, a new and. inconsistent ‘case. | Reliance ii jis placed on, 
section 54 of, the Specific, Relief. Act which lays down that no 


injunction should ‘be granted where damages are an adequate : 


, 


e 
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remedy. It is argued that the plaintiffs themselves admitted in 
the original plaint that the injury was capable of being assessed 
in damages, thus disentitling them to an order for injunction. 
-This to my mind is not a correct reading of the plaint. The 
plaintiffs state that as a result of the unlawful building by the 
defendant,-their house has been damaged. The damages suffer- 
ed so far, have been assessed, and it is said that the damages 
are continuing from day to day. It has nowhere been stated 
that the further constructions are also assessable in damages. It 
would be a strange kind of law which compels a man to look 
on helplessly while a neighbour goes on making unauthorised 
constructions, simply because, if his hearth and home cracks 
up and falls to the ground, a new one would be made again, 
by spending money. In such a case, pecuniary compensation is 
not an adequate remedy and I have no doubt in my mind that 
if the facts are proved, an injunction order would be quite appro- 
priate. This however is in reality, an objection relating to the 
merits of the case. In this application, I am not concerned 
with the point as to whether the plaintiffs will succeed in obtain- 
ing an order for injunction. What I am concerned with, is, as 
to whether-I should allow them an opportunity to ask for it. 
In my opinion the omission to ask for a perpetual injunction in 
this case, is a pure accidental error, or as the plaintiffs put it, 
" by mistake or oversight ", and the amendment should be grant- 
ed. I-shall now discuss the law on the subject. Amendments 
of pleadings are governed by the provisions of Order 6 rule 17 of 
the Code of Civil Procedure which runs as follows: — ' 


“R. 17: The Court may at any stage of the proceed- 
ings allow either party to alter or amend his pleadings in 
such manner and on such terms as may be just, and all such 
amendments shall be made as may be necessary for the pur- 
pose of Hetermmuing. the real questions in controversy 
between the parties." 

This corresponds to section 58 of the old'code. The pro- 
visions of section 53, were more restricted, both as to the point 
of time when the application could be made as well as to the 
extent of the amendment under the amended provision, a wide 
discretion is given to: the court in the matter of amendment of 


pleadings. It iş true that such discretion hag to he exercised on 
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, Cin. judicial principles and riot in an arbitrary or fanciful manner so 

be as to cause injustice to. the other side, but it would be correct 

-1I . pro JP J r 
99^. . to say that, subject to such a limitation, the courts are gradually 


ME A 
Krishna Kishore tending. to become more. and more libera] in granting amend- 
‘Ghosh — ments, especially when the application is made at an carly ‘Stage - 
~ y : A f 7 ` f * 
and: the other si n tely - , ; 
Kisbori.pes; 274 er side can be 'adeqūately compensated by costs 


_-Order'6-rile: 17 of’ our. Code is practically the same,as the cor- .. 
^ .'Sinha, J. responding English rule; Order: sr rule: 1 ‘and, its is| instructive . : 
m ‘LO refer to the leading cases on the: aoee i 


nl 


* 
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In Tüdesley v. Harper G) ‘Bramwell L. i said as. follows:— 


"I have had much to. do ` in Chambers with apia 

tions for leave to amend, and I may perhaps be. allowed to- . 

. say that this humble branch of learning is very: familiar to 
me, My practice | has always 1 been to give leave. to amend. 
> 4 2 unless I have been satisfied that the party applying was 
: Ni acting | mala-fide, or that by. his blunder, he hadjdone some ' 

; .,dnjury. to his opponat which could not be compensated for- rS 

by. costs or otherwise.” ,, ^ >o -. | : 


] In the same case, Thesiger L. T. said as follows: a 


“I am also of opinion that it is important that the rules. 
2 . of the court as; to pleading should be enforced; but this may l 
be done at too great a price. The object of these rules is to - 
obtain'a correct issue between the parties and-when an error- 
‘has béen made it'is not intended that the party making the: 
: mistake ‘should be mulcted: in the'loss of.the mu » 


} 


E Cropper y. Smith (2), Bowen L. Je said as follows: — ic 


«Now I think it isa "well established anapi that the 

. 1i object of courts is to decide: the rights of the parties, and 

e" . notto punish them for mistakes they make in the'conduct of 

^ their cases by deciding otherwise: than. in- accordance with, 

their rights. Speaking for myself and in ‘conformity. with 

o - ~ what I. have. heard, laid down by the other division of the 

- Court. of Appeal and by myself as a. member of it, I know - 

i . of no kind ‘of-error-or mistake which, if not.fradulent- or’ 
intended. to over reach, Hte Court ought, not to eprrect iit Hu 


.() (1878) “10 , Ch. 2 393. ' xus " "ELM ee, E 
(2) (1884) 36 Ch; D. yoo, ` zm s idu b. Cg 
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can be done- without: injustice ‘to the other party. Courts 
do not.exist for the sake of discipline -but for the sake of 

' deciding matters in controversy, and I do not regard such 
amendment as a matter of favour or of grace . . . . . 
It seems to me that as soon as it appears that the way in 
which a party has framed his case will not lead to a decision 
"of the real matter in controversy, ‘it is as much à matter of 
right on his part to have it corrected, if it can be done 
without injustice ,as s dnytamg: else. in ı the case 1s a matter of 
right." 


(Also See Clarapede v. Comme cial “Union Association, 38 
W.R. 263, Weldon v. Neale, ig Q.B.D. 396). 


‘It has been the constant endeavour of'the courts to allow 
parties ‘every facility to. put forward their real disputes. The 
Judicial Committee observed in Hanooman Persaud v. Mussumat 
Pe Rode (1), 3 as follows:—' '- | l 


a iti is of the utmost importance to the right administra- 

tion of justice in these courts that it,should be constantly 

` borne in mind by them that by their very constitution 

they are to decide according to equity.and good conscience; 

that the substance and merits of the case are to be kept 

constantly i in, view; NE b v 25a. if by inadvertence 

or other cause, the DETUE issues do not enable the court to 

. try the whole case on the merits, an opportunity should be 

afforded. by amendment, and if need.be, by adjournment, for 
the decision of the real points in dispute.” 


, It is argued in, this case, that the amendment orice not be 
allowed because it introduces a new case altogether and changes 
the nature of the cause of action. In the old section 53, it was 
expressly provided that an amendment should not be allowed 
so as to convert a suit of one character into a suit of another 
and ‘incdiisistent character. But this has been omitted from. 
order 6 rule 17 of the present code. "The result is, that there 
are now no rigid rules, to fetter the powers ‘of the court in 
allowitig’ amendments, and-the matter is one of discretion entire- 
ly. 'Lhis-however does not necessarily mean that a party can be 
allowed: to substitute one cause of action for another, nor change 


(i) (1856) 6 Moore P.C. 410. 
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by amendment, the subject matter of the suit. Thus a suit 
based on contract cannot be allowed to be changed into a suit on 
tort, Kasinth Das v. Sadasiv Patnaik (1), or a suit! upon one 


Ma Shwe Mya v. Moung Mo Hnaung (2), or a suit for- specific 
performance into a suit for recovery of land Clark v?:Wray (3), 


or a suit alleging one-kind of legal relationship into a suit alleg- 


ing, a different kind M. D. Iyengar v. G. R. Chetty (9». 


"itis however the border line cases that give the most dt 
ind I confess that it is not always easy tó reconcile the decisions 
on this subject. Alteration of the nature of a suit or thé addi- ` 


tion of a new cause of action might. come dangerously near to - 


an alteration of the- subject’ matter. It must however depend ` 
upon the -facts.of each case,- A workable test is.to see whether - 


the, whole of the .plaintiffs’. case is. displaced by the proposed 


amendment. . If it does, such ‘an amendment should not be : 


allowed, if it does not, amendment should be allowed and the 


plaintiff should not be driven to a new suit. Multiplicity of 


actions is always discouraged ‘by ‘the -courts. THese principles | 


will bécome clearer upon a delineation of the more: ‘important 


` decided’ cases. ' In Md, ‘Zahoor Ali Khan v. Musst. Rutta Koer (5). 


„a suit was ‘brought against a Ward of Court upon a bond. The 
suit proceeded: on the footing that the plaintiff was entitled to 


proceed" ‘against the Ward's estate, and indeed, a. number’ of^ . 


transferees of the "Ward's propertiés were impleaded! u upon the 


allegation’ that the transfers were collusive. ‘The Judicial Com. ` 
“rHittee Held’ that the suit as framed was misconceivéd, but to. 
force the plaintiff to a new suit would’ be to defeat his claim on . 


the ground of limitation. Leave was granted to amend plaint Do 


"by changing: it into a pure money claim and by ei out é the 
other ‘parties. , "RO 

emption, by. asking | for a „declaration of the right but not 
possession. The. Judicial Commissioner allowed an amendment 


"In Charan Das v. Amir Khan (6), s suits were bon for pre: s 


“te 


Éz] 
1 


by. allowing . the prayer. „for possession: Lord Buckmaster Up: 


` holding. the order for amendment ' said : 


“If this be. 80, all that happened Was that the plaintiffs | 


-Hiona some "-" LENA attempted to assert rights ' 


» (à) 30 Cal.Bog. nso D 0. (4) ALR. 1988 Mad.: 66g. ^.^. 


(2) 48 LA. nd. zn (p (1867) 11° M.I.A. 468. 
"(Sy $1 C.D, 68, i 2E (6) -4 (1920) 48 ( Cal. -110. e C). 


[1 
A - eese epu 
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. that they undoubtedly: possessed under-the Statute, in a 
form which the statute did not permit . . :. . . That 
there was full power to make the amendment cannot be dis- 
puted and though such a power should not, as a rule, be 

. exercised where its effect is to take away from defendant a 

. legal right which has accrued to him by lapse of time, yet 
there are cases (11 Moore. LA. 468) where such considera- 
tions are outweighed by the pes circumstances of the 
case." 

In Ma Shwe Mya. v. Maung Mo iuis (1) the plaintiff 
made a claim for specific performance of an agreement, said to 
have been entered into by the defendant in: 1g13, for transfer 
of certain lands for boring oil wells. At the trial, the plaintiff's 
case was dismissed on the ground that the alleged agreement was 
verbal. Upon appeal to the Judicial Commissioner, the plaintiff 


was allowed to amend by. relying upon a prior agreement of 1903. ` 


The Judicial Committee held that such amendment could not be 
allowed. 'The plaintiff, basing his case on one agreement and 
failing therein, could not be permitted to succeed on a different 
agreement altogether, since it would be ee the real matter 
of controversy between the parties. ' 


. In Ramsaran Mandas v. Mahabir Sahu (5 the Karta of a 
Hindu family entered into an agreement with: the plaintiffs for 
selling a certain house. ' The plaintiffs brought a suit against the 
Karta as also against the sons, grandsons, nephews etc. ‘The 
suit was dismissed in the original court, and the plaintiff 
appealed. During the appeal, the Karta died. At the hearing 
of the appeal before the High Court, counsel for the appellant 
gave up the claim for specific performance but contended that 
the plaintiff was entitled to recover Rs. 9,000/- paid as earnest 
money. The High Court set aside the decree of the lower court 
and decreed Rs. 9,000/- with interest. Before the Privy Council, 
leave to amend was asked, in oxder to support the decree for the 
earnest money. Lord Sinha said as follows: — 

“Their Lordships carinot accede to these arguments. 
^ It is not permissible by amendment to change the nature of 
' the suit as framed and even if it were, the defendants 
affected by such amendment must bave an opportunity to 
rebut such new cause of action, a course which would in- 

(1) (1921) 48 EA. 214. : | SUA 
(2) (1926) 54 LA. 55. ` "n E 
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: 00040. y E «i valve. fresh: „written. ‘statements dnd- a: ‘fresh. trial.- Their 
CUu E. . rLordships are unable'itó: IPS such : de uus this 
a Ron : pu E E mee Mame ae ee eT 
3 li Krishria Kishore "Qu E m "dá. MD 3 ue ET dco dos 1 
, Es Es Ghosh — uu ' Ioshóuld béinoted. that ie Privy Council: did not’ odiy 


„` negative -they right, “of the plairtiEto apply; for süch án- "amend: 


Kishori Debi ; 
"ment, but refused. to’ sanction: it. atisüch a late'stige?: aa EA 





* + m -^ L3 rt ^c a 


Pee "Sinha fL Rt val oE muet T EA m ME TA N (T 
A "o. In Ardeshir Mana ve Flora Sasoon (Qa), it was held: 4 the 
- l.l Judicial Committee..that a- suit ‘for - Specific performance 'or | 
© damages: in the alternative. can: ‘be. amended sọ as to convert it . 
l 7 -into,ome for damages only. t It was howeveristatéd thatit would ` 
07. 78 I appeár,ito be’ a: -wisé ‘precaution. foria "Tüdge: before: allowing any . 


+ tage ce 


ar re - such:amendmerit.in a conteésted'.case 'to-réquire the plaint: tobe ` 


BU tg. OE IS . actually reinodelled:i ‘in a form ‘appropriate-in-actions seeking:ó Gofn- 


«T. 


3 N Lou d for: breach. of: coritracttand. “nothing: else. € puteus + 


3 , ^4 
r , Te ^ r, -— s » bu may * 
^ 7 = Vd si da 260 n a ZI uire M. IIS La. n e petam ce 


au 
- 2 ^ z 


Ex xe wo ES Kanda: Ve ‘Wagh? (8) ‘a ‘suit was. brought. ito- ‘set> aside 
"m d “alienation iby-ia widow, on the: allegation’ that the. properties 
l |. were:ancestral:; "Before:the Judicial, Committee; leave was:asked | 
ET. to amerid the „plaint by stating. sthatieven af the properties: “were: 
7 mot, aricestral, {still the: widow -was “incompetent -to-dispose ;of it. ' 


~ + Pr ad 


“matter of. coger between. the; “parties. ee a C 
ZEE NS of 
d px Fi*teng. NL MN nc ehe 


- f Lu 
- = ~ "pti dese a © P art i PS tà a 2.0 


tx ie a diy conte Lall x v. ` Must; anie (3), a person left: two. 
u.s 87 widows with: authority. to, adopt ‘and: both _adopted:: : The plain 
i wir 2s tiff: :claimed- ‘through .the;second. adopted. son,, but it: was “held 


P0 E aea previously adopted, son, -was not allowed.: The: "plaintiff. 
~ _ then, wanted (o. make;a^ claim, through, the. rst. .adopted son, 


-- - 2+ 


bs E but this was. Not, allowed, asi (being: entirely'a, NEW CASE. “oe : 22 
ees teh ut Hd du era E t M 9 EK. UL eis 

T In Kasinath, v. . Sadasiv (4), the plaintiff. -broüght, a a.suit.for. 
RAUS g ^ _enforcenient 4 o a mortgage but omitted to ask for sale. The 
U- l subordinate’ judge. refused za. prayer for -amendment. “Held in 
= _ appeal that the vi ew, ot the. ‘Subordinate Judge. was wrong. ‘The 

j " - » - learnied, Judges sai aid :— mw 2 ^ us ° ^ SR r ae as D a us -- 
y "ES i Q) (1928) 55 LÀ: oc iba - (3) (1878) WAR: 1$s 0t a i 


AME, Lo (2) (1949) 77 LA. 15: Ss ic 2 mo (1899)- zor Cal. ‘B05. g 


-Ië - wasg’ held that, under section, 153: and, Order b rins 17» it, was . 


Su a that. under Hindu law, ay second adoption during. the: existence x 


Vor. 97.] HIGH COURT. 


"The law prohibits any such amendment as would 
change the fundamental character of. the. suit; for example, 
a plaint cannot be, so amended as to convert a claim based 
on contract into an action for tort. But an alteration in 
the relief does not alter the character of a suit." 


In Surendia Narain Singh v. Bhat Lal Thakur (1), the plain- 
tiff brought a suit for the rent of a ‘Hat’ which was dismissed. 
Later on, he wanted to amend by asking payment for use and 
occupation. This was refused as it would change the whole 
character of the suit, necessitating a new trial. 


In Saral Chand Mitter v. Mohun Bibi (3). the plaintiff 
instituted a suit against the defendant upon a mortagage. The 
defence, was that at the time the mortgage was executed, the 
defendant was a minor: The plaintiff thereupon prayed for an 


amendment by claiming in the alternative that if it was found. 


that the defendant was a minor, he had induced the plaintiff to 
part with his money, upon the fraudulent representation of the 
defendant. Maclean, C.J, stated as follows: — 


" It is urged by the appellant that the conversion of this 
suit from a suit to enforce a mortgage into a suit for the 
recovery of money paid upon the footing of a false repre- 
sentation, is the conversion of a suit of one character into a 
suit of another and inconsistent character. No doubt in 
one sense. the original character of the suit was to enforce 
the mortgage, but the object of the suit was, after all, to 
recover the money. We must read the proviso with other 
sections of the Code, and particularly with sections 42 and 
4p. Oe - t Jt seems to me that if the argu- 
ment of the appellant were to prevail, it would virtually 
prevent an alternative case. which arises out of. and is 
immediately connected with. the same transaction from ever 
being raised in the same suit. I do not think, looking at 
the sections of the Code I have referred to, that that was the 
intention of the legislature, nor do I think that the alter- 
native claim. which is set up is inconsistent with the charac- 
ter of the claim originally made within the meaning of the 
proviso in question. "Reading section 42 and 45 of the 
Code, the intention of the legislature was that, as far ag 


() (1895) 22 Cal. 752. 
(3) (1898) 25 Cal. 371. 
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possible, all matters in dispute between the parties, relating 

to the same transaction, should be disposed of in the same 

suit and I do not think that the proviso to Section 53 was 
intended to interfere with this. I, therefore, think that 

Mr. Justice Jenkins was perfectly right in allowing, in the 

manner he did, the amendment of the plaint." 

In Upendra Narain Roy v. Rai Janoki Nath Roy (1), the 
plaintiff filed a mortgage suit but did not include a previous 
mortgage and further charge under the mistaken impression that 
the court had no jurisdiction. He then asked for an amend- 
ment to include the previous mortgage and further charge 
Woodroffe, J., states as follows: — 

“The Court being desirous of getting the true facts 
will allow an amendment subject to three general condi- 
tions: Bona fides on the part of the applicant possibly of 
amendment without such prejudice to the other party as 
cannot be compensated by costs (such as prejudice to rights 
accrued) and subject to this that the amendment is not such 
as to turn a suit of one character into a suit of another 
character. "This statement is not made as being exhaustive 
but as embodying what are perhaps the three chief condi- 
tions on which amendment may be allowed. So it has been 
held that: —where a party who has an honest case has 
either through ignorance [See Mokhoda Soondari v. Ram 

Churn (2) and Krishnaji v. Wamnaji (3)], bona fide mistake, 

or some misapprehension, not placed the real facts before 

the Court [See Bhyro Dutt v. Musst. Lekhmanee (4) and 

Lakshmi Bai v. Raoji (5)] or has misconceived his cause of 

action and form of suit [Ragho v. Vishnu (6), Shyamchand v. 

Land Mortgage Bank (7) and Krishnaji v. Sitaram (8)] he 

should be allowed to amend, where this may be done with- 

out injustice to the defendant . . . . . . In short 
the object of a trial being to get at the rights of the parties, 
any amendment which may be required for that purpose 
should subject to the well known general principle govern- 
ing this matter be allowed. It has been held that apart 
from the question of limitation it is unjust to a plaintiff to 
put him to the great expense of a new suit when a reason: 


(1) (1917) 22 C.W.N. 611. (5) 9 Bom. H.C.R. 1 (1872). 
(3) 8 Cal. 871 (1882). (6) 5 Bom. L.R. $29 (1903). 
(3) 18 Bom. 144 (1894). (7) 9 Cal. 695. (1883), 


( 16 W.R. 123 (1870). (B 5 Bom. 496. 


+ 
E E 


- 
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able amendment not inconsistent with ‘his case as it originally 
.. -stood might equally well answer ‘his pue as: the new 
|: suit." 


In Sailesh Nath Bisi v. J. Chaudhuri and obe p" the 
‘plaintiff filed a plaint under the Bengal Money Lenders’ Act 
which did not disclose a cause'óf action. ‘It was sought ‘to amend 
‘the plaint by pleading the fact that on. January 1st, 1939, pro- 
ceedings in execütion were pending. Such a fact would afford 
a cause of action. Held that no amendméht-can be made of a 
` plaint which did not disclose a'cause of action and ihe ‘suit must 
"be dismissed under Order 7 rulea1. o v 5. joie 


` "In Ahmed Hossain v. Must. Ghenibeli: (2); the’ suit was 
“upon a dishonoured cheque. - The ‘plaint did not’ staté ‘that any 
notice of dishonour had been given, so that on’ the face of. it, 
"there was no cause of action. “Held (dissenting: from: 5o C.W.N. 
^ 540) that an amendment ought to ‘be allowed by permitting ‘the 
plaintiff to plead notice of dishonoür. ` Sarkar, J. said ‘as 


follows: s 
ME 


+ 


E he. ‘making, of amendments therefore are not really 
a matter of power. of a court but its duty. It. is a ‘duty 
which has been: cast ‘upon Courts so that ‘substantial pasties 
.may ‘Be’ done, for’ which alone Courts. exit . 071 
The position therefore shortly put, is that as a fundamental 
principle the law strongly favours.an amendment where it is 
_ necessary | in the ends of justice and it would ‘require the 
, = clearest ‘Tanguage to alter this very beneficial legal principle.” 
In Someswar Bannerjee v. Union of India (3); the. plaintiff 
asked for a declaration that he was wrorigfully dismissed from 
his office of Bridge Inspector in the Bengal Assam Railway and 
for damages and other reliefs. _The Judicial Committee ħeld in 
High, Commissioner for India v. Im Lall (4 that the proper 
„relief to, ask for was a declaration that the dismissal was a nullity 
and the plaintiff continued in service. The plaintiff asked for 
amendment to bring his suit in line with the Privy Council 
- decision. It was opposed on the ground that the altérations in 
‘the reliefs asked for, totally altered: the nature of the suit, 
Bose J. said as follows:— = -. 
(1) ' (1945) 50 C.W.N. 540: Lo - ee” x 
(3) (1945) 85 C.L.J. 213. Mie HO ede 
(3) (1950) 85 C.L.J. 364. — EF Uem A 
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SD eee Le nw before me by: substituting. inthe. prayer ‘portion: ofthe | 


PF ager. a 3 ` plaint. a. declaration that: the plaintiff i is*still in the: eniploy- Mu 


cS". Ghosh + » - -A Bridgé.Irispector- in, the said. Railway. will. not: tantamount 


Oe Fg to, the institution -of -any_ fresh’: suit. nor. will; it- :effect. any - 


- .' ,XKishoH!Debl i 
NE à ~ T aleatin an the; -nature of the: suit. . - "The ‘facts constifuting ^ 
l nthe; cause; of: Action’ as sated, in the. body.. of; the plaint, i 
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TM oo iU Rajendra. Nath: Saha. '*. Sree Saraswati Press: Lita: (1); the 
SFL Vio ,suit was for. ‘specific performance of: an'agreément with a;claim - 


Krishna ENS "ment of the defendant and he continues, to hold his office as `- 


US 
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P oe ea PIN "for compensation in- Addition. toior. in substitution of the; claini i 


Rie c E "d Sir ‘specific. performance: | ‘The, applicatione: Was. for; amehdment `. 
rare e = "by. deleting), the -averment, of “readiness . and willingness and to 

CES F3 delete. the: ‘claim: for: ‘Specific , performance, and. to. ‘substitute, à acc 
Dr pen Mur -idaim;f for ‘damages simpliciter, PN breach, of the “agreement. - Thé s 


3 m e D amendment. was. allowed. -.. UE fe Met E E " 
It is ‘sometimes ‘aly mel that, an ‘amiendniient ipid - 


ee uq ee not be allowéd, Ag it introduces, a new cause -0 “OF action. It is not- 
Aat Cond ee n3 an inflexible rule; that. a new. cause of- -action- “should. not zbe in 
Soe DW 2 e  stroduċed. A The: old cause: of action may. be-tiodified: or, 2 "Dew 


iab. 74V cause ‘of action’ added,... “Provided: that the. entire; sub ect. matter E 
A ju )Je age wid. 
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E ae ae i E the suit is hot altered: ‘such. an ‘amendment 4s. permissible; ju 
D di “Gopal; Krishnayya Y  Ramiaswarhi. (2). The, adding | of new-. 
Oy grim Mes x “reliefs. is. frequently: | the- Object of. an. amendment. AS. long as. 


i C re Es uA “the, new relief does mot, convert: thie: ;guit; into: a stilt, Of a a. fierent; 
MEAT "character: ‘such © new- reljefs” should- be: ‘perinitted, : 0. ds, ‘to.avoid- 
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d Ad iis P" {multiplicity ‘Of proceedings, [see cases; :cited. above; 'and, Kurup: y- 
Raman 4(3)|°. : ” New -pleas may- be added, if left out ‘through: mis- 


EP tion that it, is alternative to ‘the cause: Of. action- already pleaded. : 


E get, E. t thinks. that the. alternative case. is not likely, to: 'succéed, S- Appa s. 
i. T Rao. v. Appa Rao (5). - SG ee um. Wer ee ar a 
ww o = a dm Sheonarayan. Ve Kompani (6), .a R was ‘brought on an.. 
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zur eee 5 .take Or an error- -of. judgment. Tukaram Y. Gobinda (4). “Ane 
dup cT © . alternative case is always allowed to be: ‘made arid.iti is no óbjec- : 
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to.a.suit for accounts of a dissolved paren, . Halifax A J.C. 
said as follows: ot ee sti : 


. "As has been shown, “the amendmeni alters the 

character of tlie suit entirely and under section 53 of the 

' óld” Code aii amendment óf that kind was expressly for- 
7 el d But Section 153 and rule i of Order 6 of the pre- 

sent code- make | no express ‘réstriction on the discretion of 

"the Court, and in this case it "Ede was judicially 

exercised CM D 3i : 

In Sultan v. Esuf (1), a suit was brought for partition on à the 
basis of the plaintiff's exclusive owneiship. By amendment, 
the suit was allowed to be changed into 4 suit for partition based 
‘on co-ownership. A modificatión of.the original relief may be 
allowed Bhewarilal v. Sumranlal (2); ~ i 


Ir Noor Muhammad v. Natwar Lal (3), the.suit was on an 
alleged agreement for a lease. : The :queštion arose whether the 
agreement was with the plaintiff or.his father. The plaintiff 
applied for an amendment by adding his father as a party but 
it was refused... On ;appeal it was held. that an amendment 
should have' been allowed. It was the manifest duty of a Judge 
l to try and put an end once for all to all questions that can arise 
in relation'to a particular. transaction.: Where an amendment is 
necessary for the purposes of settling all matters, in controversy 
and works no injustice nor takes by-surprise the. opposite party, 
the Judge should allow such amendments. , > £ 


The technicai rules governing the framing of pleadings are 
not intended to deprive a litigant of his remedy but to serve. the 
ends. of justice. A plaint should be allowed to be corrected so 
as to bring the parties face to face and allow determination on 
the merits of the real point at issue, Mohanlal Ramgopal v. 
- Firm Udai Ram (e From .the decided. cases the following 


Fabi: 


principles may be evolved: — 
(1) A court exists for determination of the real contro- 


versy betwéen thé pártiés. m 


ali 


(2) In order to determine | the real issues, the court should 


(1) ALR. 1925 Mad. gog.- Q Bois 45 All 220 
(3) A.ILR.,1927 Nag. -310. ,, _- (4, ALR. 1936, Pat. 140. 
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* (3) Such amendments -will always be: allowed. pe in 
the following cases: 
l (a). where the application is not bonafide, or .where 
it “is fraudulent and intended to overreach. 


y ‘where’ it 18 made at a stage when it would cause 
injustice to the opposite party, which cannot 
be compensated by COStS, Or where it would 
necessitate a. denovo trial of the action; 


4 


aC) ee -Ìt would change the suit into a different 
kind of a suit, either because of a complete 

— change i in-the subject matter ofthe action or 

- of the legal relationship between the parties; 


--(d) where the new cause of action is barred. But 
-such an-amendment may still be allowed if 
special circumstances: exist; ' 


Dl t 


- fa h 
(e) siecle whole of the. plaintiff's case will be 
~ displaced by the Spes amendment; 


wht 
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eo Where the: subject matter of the suit is not MN 
‘thé - following ee are permitted by. way. pf 
ds „amendment: 
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ge M 
(a) To modify ié signal cause of action, or to 
- -recast the same to, bring out the real dispute : 
„between the partjes even if it altérs’ to some 
extent the character of the suit; provided 
. that the character is not so altered as to 
change a “suit | ‘of, one kind into a suit “of 


another description altogether. ' 
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. (€) To alter the reliefs or add a new ground for 
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- (d) "To ‘add an alternative cause of-action. 
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(5) All kinds of Senes mistake or blunderings may be 

; rectified by amendment if it can be done without 

as injustice to: the opposite party. If a person mis- 

'  conceives his case, he should be allowed to put. it 

right. But a plaintiff who is.unsuccessful in the 

- case originally -put forward cannot then change his 

front and seek to be successful on another and a 
completely different ground. 


ni No injustice is ever dons to the opposite party if 
it can be sufficiently compensated by the panacea of 
costs. Where, however, the rights of innocent 
p . third parties have intervened, or the parties have 
) changed their position or new. rights have accrued, 
the ‘payment of costs is not an adequate compen- 

sation. 


(7) Where the above tests are satisfied, not only the court 
has jurisdiction to allow an amendment, but it is 
its duty to permit it. The court must always avoid 
a multiplicity of legal proceedings. It is the duty 
of the court to encourage the parties to bring 
before the court their real disputes, and put an 
end once for all to all questions that can arise in 
relation to the subject matter of the suit. ` 


Applying the above principles to the facts of this case, what. 


do we find? The subject matter of the suit is the new construc- 
tion which is being built by the defendant on herland. All the 
disputes between the parties in respect of the said construction 
should be brought before the Court and decided. "The construc- 
tion of the wall is only a part of the dispute. The facts stated 
in the plaint clearly shows that the plaintiffs intended to ask 
for relief in respect of the continuance of the construction. In 
paragraph is of'the plaint it is stated that the: defendant pro- 
posed ‘to carry on her construction further, as the protruding 
steel stanchions show. I am therefore quite inclined to believe 
that the omission to ask for an injunction to restrain further 
construction, was a pure mistake. That this is so is further 
demonstrated by the fact that the plaintiffs after filing the suit 
made an application to restrain, not only the construction of the 
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Gym. 7 “wa but-of the: building itself, The suit: itself has just been 
pU filed..and even. the. time for filing: written statement has not . 
bu: © arrived. .At this early stage. of thé' proceedings,: no prejudice n 
Krishna E Kishore will’ be suffered: by the defendant if the proposed: amendment is 
‘Ghosh allowed. : Not to:allowvthe“ameéndment will merely mean that 
ros Y the plaintiffs.would-have to file another suit in respect of the  - 
© c. . Construction of the “‘building.* ‘Therefore, I have not only the `~ 


‘Sinha J.- - „ jurisdiction to allow -the amendment, but. under: the circum- 
stances it is Ay. aue to do so. 


^ Tue 7 LY el 2 


-k 


: xU Ns There vill: dheretore: be an orice in terms of clause. 1, 2 
7 ade and:3:of the summons: with this variation that. the amendments 
` will‘be as shown, not in:Ex. “A” to the petition but.in the final 
draft filed, a. copy whereof. has-been . ‘supplied to the otherside, 
- -> and whiċh E direct should-be marked.as Ex: 'B'.' The plain: 

' ^. .tiffs will not only pay the cost of today, but~of: the day upon 

L . `- ‘which it was;heard and adjourned, ‘because’ the amendments in | 
E. Ex, AL were not quite ject Certified for counsel. 
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The Indian Independente (Legal Pri Order: PA 4)— 
^. orders in proceedings pending, on the, «appointed day—forwarding certi- 
ficate of non satisfaction to Alipore Court by the Jessore Court—if com- 
Patent to be given effect: to—effect of repeal of the Indian Inüependerice 
Act by Article 395 of the- Constitution ipe India. ^ HË . 
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: Constitution of India—Article- 395 —effect of repeal of. the- Indian Inde- CIVIL, 
pendence Act—if affects rights already; accrued —If such, 1igh ifs: saved under 
‘Article 367 of the. Constitution which attracts „section, 6 (i the, Indian 1951. 
General lauses Act P of 1897). : UE od 
Eon : i eS EE Se y seu ; | Protap Kumar 
A- suit, was filed in Jessore. on -30-5-1947 in which. attachment before RM 


judgment. was, effected -on 28-6-1947 of, properties within, &4-Parganas. ‘The Nagendia Nath 
> suit was decreed ex- parte on 9-12-1948. A certificate, of non- -satisfaction was j 

issued by jessore Court on 18-8- 1949 which was. s directed ' to: return as in. Mookerjee, J. 

capable of execution. : nog . 
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leld— Jessore Cóurt continued, even after ie ardt :day,i tò have, 


[or the purposes of the proceedings which were pending.before that Court, 
all the jurisdiction and powers | which it had. immediately, before the appoint- 
- ed day Bu virtue M section 4 sub: fases (1) and (3). = 
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„The ET the Court was as féllows: — 


ae B CNET any A -Y d , . : | E 
. .MookerJee, 4J.:—On the: goth May, 1947, the plairtiffs 
„petitioners filed;a suit-in the Court of the Subordinate. Judge at 


Jessore, then; a part, of undivided Bengal. In pursuance of. an 
order passed by the Subordinate. Judge, certain properties, belong 
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.,1ng tothe defendant situate within the. district’ of 24-parganas, 


were on thé 28th June 1947, attached before judgment through 
the District Judge at Alipore. When the suit was so pending 
in the Jessore Court, under the Indian Independence Act, 1947 
(10 &-11 Geo. VI C. 30) two-new Dominions came into existence 
with ‘effect ‘from the 15th August; 1947 and among others the 
‘then Province of Bengal was partitioned between the two said 
Dominions, ‘India and Pakistan. - 2 x diana 


` The suit Which was pending in the Jessore Court was de- 


1949; the’ plaintiffs. decree ‘holders applied before’ the Subordinate 
Judge at Jessore, then situate within the Dominion of Pakistan, 


for a certificate of nonsatisfaction | -under Order XXI, rule 6 of 


the Code. of Civil Procedure. The certificate of non-satisfaction 
was accordingly issued ön the 18th August, 1949, atid was received 


.by the District Judge of-  Alipore, within the district of 24-Par- 
ganas "West: : Bengal, situate within’ the Dominion. of. India. , On 


A ex-parté, on ‘the: gth December, 1948. On the srd August, : 


the. 22nd: ;May;-1950, the- District Judge of: Alipore directed the. 


Subordinate Judgé at ‘Jessoré inasmuch as the decree passed by 
“the: Jessore’ Court was not capable of execution by- the Alipore 


.- Court ‘in; ‘another , Dominion, , It.is against :this order that the 
E plaintiffs have obtained the- present Rule.. | i.d z 


7 return of -the- certificate of non-satisfaction to the’Court of the. - 


In spite, of service of notice being. effected. on the judgment- i 


debtor opposite, party on two occasions, no appearance” has. been 
entéred in- this Court on behalf of-the opposite party. Notice 
having been issued on the Advocate’ General of West Bengal 
under Rule.1 of Order XXVII of the Code of Civil Procedure, ' 


we have, had the ;,advgtitage of: hearing the. ' Government g 


Pleaders. 


Although thé learned’ District” Judge has  iaebhred to 
Dominion of India y. Hiralal Bathra (1), and Sushama Roy v. 
'A. S. M. Osman (2), it ‘need only be pointed out that in both , 
‘those. cases, the 'décrees “in! ‘question had “been ‘passed “before 'the 
dodi ‘August, 1947. In tlie present' case, on the other hand, ‘the 
‘Suit Was pending on the 55th August; 1947, arid we ‘dre required 
to consider the effect-of the provisions contained in the Legal | 
Proceedings Order. 1947, issued by the i dI inder - 


c 
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section g, of the Indian Independence Act, 1947, Under Clause 
4 of the Legal Proceedings a a à 


x Notwithstanding the.creation of certain new Provinces 
and the transfer of certain territories from the Province of 
Assam to the Province of East Bengal by the Indian In- 

, depence Act, 1947— 


(1) all proceedings pending immediately before the 
appointed day in any Civil: or. Criminal Court other than 
a High Court) in. the Province of Bengal, Punjab or Assam 
shall be continued. in that Court as if. the said Act had not 
been passed and that Court shall continue to have for the 
purpose of the said proceedings all the jurisdiction and 
power which it had immediately before the appointed day. 


PU PENNE EETA: * and 


(3) effect shall be. given within the territories of either 
of the two Dominions. to any judgment, decree, order or 
sentence of any such Court in the said proceedings as if it 
had been passed by a Court of aren pcos within 
that Dominion." ^ . : 

'* Applying these relevant provisions to the facts of the present 

case it must be held that the Jessore Court- continued even after 
the appointed day to have, for the purposes of the proceedings 
which were pending before that, Court immediately before that 
day, "all the jurisdiction and powers which it had immediately 
- before the appointed day.". Before the said appointed. day, the 
Jessore- Court had jurisdiction to. forward.a certificate of non- 
satisfaction to any other, Court within the then Province of 
Bengal. In respect of the suit wbich. was. pending, on the 
appointed day in the Jessore: Court, the latter would be treated. 
as if:there had been. no partition, of Bengal, and the district: of 
Jessore had. not become a part of a, ae auger 
Dominion. ,- > ,, - ; 


e nem from. the effect o sibeladis (1) of Clause 4 1 of the. 
Legal: Proceedings Order referred to.above, sub-clause (8) of the. 


same clause’ makes:a further provision: thé effect of which: may 
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` Cwi. ~ also be considered.. In respect ‘of a suit or proceeding ‘which 

——- -. was pending immediately before the appointed day in a parti- 

S l cular Court, the decree. that may be- passed. by that Court. in 

Protap Kumar . respect of that suit or proceeding will be given effect to within’ 

.Sen . the territories of either of the. two Dominions on the: footing. 

V- — . that such a decree had been passed. by à. Coürt ‘of competent 
nue Nath - 


;jurisdiction within that Dominion. Under the provisions- con--. 
Mookerjee, J. tained . in subclause (3).o£ Clause 4 of the. Legal. Proceedings ^ 
Order, therefore; the decree passed by- the Jéssore Court after- ` 
"d" :the appointed day,'in a suit or proceeding which had been c 
o '' ing immediately-before the said-appointed day; will be treated 
to be one by a Court. of competent jurisdiction within tlie Indian. 
-. -. Dominion; although Jessore’ was not after the said- -appointed dåy- - 
a part of ‘the: Indian Dominion. If the Jessore Court is to be - 
QUEUE . deemed to-be a Court within the Indian Dominion, as it must . 
l - bė in respect of a suit pending immediately before the appointed: - 
NR "days tbere is no handicap: on- the _Jessore Court transmitting. ; a: 
~~ certificate of non-satisfaction to the Court of the District Judge’ 
“ate Alipore. For. the.’ purposes - ‘Of this suit, the two Courts. at 
-Jessore and at ix A have to. be treated" as d within the -. 
„same Dominon RW ET ee i 


"T7 = a. ^, rd ui i e 305 
7 2 2 za dE ^ 


` 
- 


du. dO give “effect to the decree passed. by the Jessore: Court, though - 
- outside the said Dominion, in à; suit which’ was: ‘pending © in the". 


~ 


latter Court immediately before the appointed day; in the same - 


» * manner as in.the'case of a decree passed by another Court within 
“the Indian Dominion. Po ue A qui 
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du tis view, dt "must be hela. that the transmission’ of’ he 


ZEE certificate: of non-satisfaction by the Jessore ‘Court to the ‘Court .. 


ie 7 - of the District judge : at "Alipore- was legal and: Valid:- We  have'-. 
AN NU next to consider. the effect: of tlie promulgation of the Indiàn- 
" Constitution. Under ‘Article. 395 of. thé ‘Constitution; the India. 


B m E us ag "Fagin. the: Alipo Conk Sithin ihe: Indian” Doininion 18 ` 


a dr Indépéndérice Act’ was Tepealed: ` "If the’ Indian Indeperidenée - = 


Act be not now it force, it ‘is contendéd that the orders passed >- 
by the Goyernor General under. section 9 of the said Act: would” 
‘ also become inoperative. Even if under the Legal Proceedings 
. Order; 1947; ‘referred’ to aboves. the» ‘ trangmission: of the -certifi- - 
cate of nén-satisfaction: by the: jéssore Court:to the District Judgé - 
at = Were. valid, can” v the Alipois. Court, on. the basis. of; - 
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such a certificate, when the Constitution of India is now in force, Civi. 
put the-same into execution? The effect of the repeal, as con- S 
tained in Article 395 of the Constitution, is not to affect the ph 
rights and liabilities already accrued under:the Indian Inde- Protap. K Kumar 
pendence Act, and the orders passed by the Governor-General - Á 
thereunder: Section. 6 of the Indian General Clauses Act (X of ie cca Pan 
1897) which is attracted under Article 367 of the Constitution a ee erjee, J. 
provides that the repeal of the Act will not affect the rights and 

liabilities which had accrued already. [See in this connection 

Madan Gopal v. Province of West Bengal (1)]. The right which 

the decreeholders had got under the Governor-General's Order 

has not been affected me the noe repeal of the Indian 
Independence Act. | ; 


The result, therefore, is that this Rule is made absolute. 
The order passed by the District Judge of 24-Parganas directing 
the return of the certificate of non-satisfaction to the Jessore 
Court is set aside, and further proceedings, in execution will 
proceed according to law. T 


As there has been no appearance on behalf of the opposite 
party, there will be no order for costs in this Court. i 


Guha, J. :—1 agree. 


S.D.G. m l Rule made absolute. 


(1) +54 C.W.N. B07: a 
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SUPREME COURT. 


} i 


-— Present: —T'he Hon’ble Sri Harilal J. Kania, Chief Justice, 


- - The Hon'ble Mr. Justice M. Patanjali Sastri and The 
Hon' ble Mr. Tustice S. R. Das. 


. CHITTARANJAN MUKHERJI - 
: = U. $ » 


-- BARHOO- MAHTO.* 


Letters Patent, Clause 12—leave under—application for revocation of leave 
—revocation when not justified. 


Upon an allegation that a partnership was entered into orally in 
January 1944 which was confirmed by a letter of 14th December 1944 
addressed to the Plaintiff at Calcutta a suit for declaration that the partner- 
ship has been dissolved was instituted in the original side of the Calcutta 
High Court on 17th February 1947 with leave of the Court under Clause 12 
of the Letters Patent. On and May 1947 the defendant filed application 
for revocation of leave on the ground that no part of the cause of action 
arose in Calcutta. The application was dismissed at the first instance but 
allowed in appeal. , 

Held—Having entered appearance on 11th March | 1947 the defendant 
respondent, far from complaining against leave, which he should have done 


“ at the earliest opportunity, availed himself of the pending suit to have ad- 


vantage for himself by consent orders in interlocutory proceedings. The 
proceeding having reached such a stage, it will be grave injustice to revoke 
the leave. 


N. C. Chatterjee, Senior Advocate, and Sri. Narain Andley, 
Advocate for the Appellants. Fa 


G. S. Pathak, Senior TA and H. J. Umrier, Advocate 
for the respondent. 


» 


The relevant facts will appear from the judgment. 


The Judgment of the Court was as follows: — | 


Patanjali Sastri, J.:—This appeal arises out of an appli- 
cation for revocation of the leave obtained by the appetunt for - 


* Civil Appeal No. 64 of 1949 against the RT and order passed in 
Appeal- from Original Order No. 61 of 1947. 
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the institution of a suit on the original side of the Court at Grv. 
Calcutta for a declaration that a partnership entered into by RN 
him with ‘the respondent has been dissolved, in the alternative, aaa 
for a dissolution of the partnership and for accounts and other Chittaranjan 
consequential reliefs. : Mukherji 


V. 
Barhoo Mahto 


It was alleged in the plaint that the partnership was entered Patanjali Sastii, J. 


into orally at Calcutta in or about January 1944 on certain 
terms which were subsequently confirmed by the respondent on 
14th December 1944 by a letter addressed to the appellant in 
Calcutta. The suit was instituted on 17th February 1947. On 
3rd March 1947 the appellant applied for a temporary injunction 
restraining the respondent from realising or withdrawing moneys 
due in respect of contracts alleged to have been undertaken on 
behalf of the partnership and for the appointment of a receiver 
to take charge of the entire partnership assets. The respon- 
dent entered appearance on the 11th March, 1947, and with his 
consent an order was passed: by Ormond J. appointing two joint 
receivers to collect Rs. 21,000/- admittedly due to the partner- 
ship from the Garrison Engineer, Eastern Command, Tollygunge, 
pending final disposal of the appellant's application for injunc- 
tion and receiver, which was dismissed on 25th April 1947, sub- 
ject, however, to the direction that the joint Receivers for the 
sum of Rs. 21,000/- should continue and also take charge of 
all the books of account of the partnership business. On 16th 
April 1947 the respondent applied for and obtained extension 
of time to file his written statement which was actually filed on 
39th April 1947. The respondent therein pleaded, inter alia, 
that the partnership in question related solely to the military 
contracts undertaken by the respondent and did not comprise 
the other contracts undertaken by him, and that, if accounts 
were taken of the military contracts, the appellant, who had 
withdrawn large amounts from the partnership funds, would be 
' found liable to pay substantial amounts to the respondent. 
The respondent denied the genuineness of the letter of 14th 
December 1944 relied on by the appellant as showing that the 
partnership related to all the contracts undertaken by the res- 
pondent, and put forward a deed of partnership dated grd April 
1946 as embodying the terms of the partnérship which, according 
' to him, was constituted on 1st November 1943. He alleged that 
the agreement of partnership was entered into and the deed of 
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. partnership executed, in. Bihar. . The Court had no jurisdiction 


to entertain the-suit as no part.of the cause of action arose in 
Calcutta and the leave obtained on false allegations should be 
revoked. ” 


The present application for revocation of leave was ; filed 
, by the respondent on 2nd May 1947. The appellant contended 


Patanjali Sastri, J: inter alia; that the application for revocation was inspired by the 


--t 


obsérvations made by Clough J. in his judgment dismissing the 


= appellant’s application for appointment of a receiver to the effect 


: that he was not satisfied as'to the bona fides of the appellant in - 
filing the suit in Calcutta." Referring to this contention the 
same learned Tudge, who happened to hear the application, said 
that he made those observations without due appreciation of the 
. matter, and that it was "impossible in view of the appellant's 
"assertion that he now ordinarily resides in Calcutta and that the 


agreement was made in Calcutta to find as a fact that Calcutta 


is not a convenient forum so far as he is concerned. . If “it is 
convenient for him, it is not possible to say that it is established 
‘that he has.acted mala fide ‘simply to harass the defendant.” 


. On the. question. of balante of convenience, the learned Judge 


- held, on a consideration of all the circumstances of the case, that 
"he did not think “it is possible-to say that the balance of con- 
venience is so against the suit being brought in Calcutta that the 
leave granted should be revoked on that ground." He was also 
of opinion that; having regard to the conduct of.the respondent 
in “ making use of the existence of the suit to obtain or rather 


' to consent to an order which he thought would be to his-own. 


advantage", and in ‘allowing the proceedings to continue-in- 
volving expenses which-could have been -avoided if their -stay 
“had been applied for, “it was altogether too! late to make.an 


order for revocation even if I thought, it was otherwise à ‘proper 


ae to make in this case.’ 
| 

From that order the preserit respondent preferred an appeal 
on 21st August 1947 and on the same day-he applied for a stay 
of proceedings i in the suit till the disposal of the appeal. Such 


stay was granted on'18th December 1947. The appeal was 


-heard by the Chief Jüstice and Mukherjea -J.. who set-aside the 


judgment of Clough” J. and-directed that the ‘leave granted 
uhder Clause 3 1 of the Letters Paterit be revoked, that the plaint 
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filed i in thé appellant's suit “be taken off the, file " : and that the 


"appellant be. at’ liberty institute a fresh suit ‘in the court of 


A 


appropriate jurisdiction in the State of Bihar on the same cause 
of action. "The Learned Judges went, in some detail into the 
question of balance of convenience, and came to the conclusion 
that prima facie it would be more conveniént to have the suit 
tried by any Court in Bihar, and so far as the respondent was 


. concerned it would be ‘harassing and vexatious if the suit was 


tried ‘on the original side of the Court. "There was no 
" subsaances ", in their view, in thé ‘contentions based on the 
respondent's , delay , in applying ` ‘for revocation and his 
acquiescence | in the proceedings. ; 


w 


^ 


-Learned eT for ‘thse EI ea the correct- 
ness of this, conclusion, pointing out that the view of the learned 
Judges of the appellate. Bench that, if the suit was tried in Bihar 

“it would not be at all necessary to call any evidence for the 
purpose'óf proving where the contract was in fact entered into 
and ‘that-there-may not be necessity for calling. any of the band- 


. writing. experts ” was:based on a misapprehension of the true 
. position; inasmuch as it was necessary for the appellant to prove 


the oral’ contract’ ‘which, according 'to him, was entered ‘into-in 
Calcutta, and for-proving that ‘contract he had to summon wit- 
nesses in. Calcutta irrespectively ` ‘of where the suit was tried. 
Similarly, . it was ` necessary for the-appellant ‘to call the hand- 


"writing experts in any ‘case to’ prove. the respondent's signature 
-on the letter of 14th "December 1944, whose: genuineness was 


denied, as the lettér was an important piece of.evidence for the 
appellant to establish the true scope of the- partnership. which 
was seriously disputed. Counsel alsó. complained that the learn- 


o. ed Judges. overlooked that,-according to the respondent's own 


allegations in his application, much of his evidence would have 
toibe taken on ‘commission ashe proposed to examine Railway 
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and Military Officers to prove that he was not in. Calcutta either | 


in January 1944 or in December: 1944, -and.' most of the said 
officers: are»now posted- outside - Bihar." - The: conclusión- there- 


." fore that the balance of convenience was in favour of a trial in: 


Bihar was, t was:said, erroneoüs. ~ The criticism 18 not without 
force’ as, thé judgment: under appeal, does not, advert to ‘these 


`. aspects of the matter. We consider: it; however, unnecessary in 
this case tQ enter upon a: discusion of: the balance of convenience, 
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We hold that, having regard to the delay in filing the applica- 
tion for revocation and the respondent's conduct.in relation to . 
the proceedings in the suit, the leave — pem should 
not be revoked. | E EP - 


As already stated, the suit was instituted, on 17th February 
1947 and the respondent entered appearance. on 11th March 
1947. . SO far from complaining that leave had been improperly 
granted to file the suit in: Calcutta, as he should have done at the 
earliest. possible opportunity, and asking for all proceedings to 
be stàyed until that question was settled, the respondent availed 
himself of the pending suit to have a consent order. passed by the 
Court appointing the solicitors of the parties "as joint receivers 
to collect and hold the sum of Rs. 21,000/- due from the military 
authorities at Tollygunge. That was because, as admitted, it 
was, necessary to recover that sum immediately as "the Depart- ’ 
ment of the Garrison Engineer, Eastern Command, 'Tollygunge, 
was going to be abolished as and from the 81st. March. 1947.” 
Having secured this advantage, he. contested the appellant's 
application. for injunction and- receiver in other respects. and 
got it dismissed on 25th April 1947. This proceeding would not 
have. gone on and the appellant would not. have. had: to: incur 
the- incidental expenses. if the application for revocation: had 
been filed and: all proceedings: stayed: soon: after the respondent 
entered appearance on the 11th. March. Indeed, there is consi- 


' derable.force in the suggestion that the application for revoca- 


tion .was an after-thought inspired by the observation of Clough 
J. in his order dated 25th April 1947 to the effect that, as: both 
the parties were residents of Muzaffarpore in. Bihar, the suit was 


- filed in. Calcutta with a view to harass the respondent. -As 


already stated, the learned: Judge himself explained later, in his 
order refusing revocation, that his. previous Observation was 
based upon a misapprehension:as he did. not. appreciate: that 
the appellant had alleged in his plaint that he-was residing in. 
Calcutta and that the letter of December 1944 was actually 
delivered to him àt Calcutta: .Even when.the respondent filed: 
the application for revocation’on and May 1947; he: made no 
attempt to get the further proceedings in. the suit stayed. On 
the contrary, he himself applied for: discovery and: inspection: of 
the plaintiff's documents on’ gnd ‘July 19447 and obtained: an’ 
order ‘on. 7th: July; the appellant having a few days before-got a. 
similar. order in respect of the respondent’s documents. .And. it 


t 
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: 
was not until the inspection: of the ‘ documents, was nearing com- Civi. 
"m re TREO 
pletion that the resporiderit. appealed: ón 21st August, 1947 against < 
the order of Clough J; rejecting, the. ; application for revocation, 99 
and got further proceedings itayed in December 1947. Chittaranjan 
Mukherji 
ig 
t V. 
It is thüs:clear that the réipóhdsit has not only acquiesced Barhoo Mahto 


in the steps taken by the Appellant. to carry, forward. the progres ^ — 
of the suit incurring considérable" expěnses but, in thé language Patanjali Sastri, J. 
of Clou gh ]. “ made use of the existence of the suit" to obtain 
such htebiotatóty reliefs’ as. he : thought would” bé to, his.own ad- 
vantage, ‘at ‘the Bands of the court which he now daims should 
not ` ‘try the' suit: “We are of “opinion, | in agreément "with 
Clou ugh J» thàt the procéedings i in the suit haye, been allowed, to 
réa¢ va ‘stage where ‘it would’ result i in grave injustice, if the court 
were: to hold" that the forum convenient was, Bihar. and, not 
Caletitea’ and. revoke ‘the leave on that ground. l 
The appeal is therefore àllowed and the respondent's appli- 
cation for revocation of leave is dismissed with costs throughout. 
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Notice, of, Suii- Section. 77 of the Indian Railways Act ‘and section 80 of the 
$ Civil Procedure Code—One notice satisfying’ requirements of both 
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vs d ; is, mot, essential. that; notices ,under, section ET of. the Railways. Act 
and. , under section, Bo , of, the. Civil Procedure: Code. must, be, , written, on 
se] arate, pieces of paper. : . P 
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*.Civil’ -Revision’ Case ‘No : 1928 oft 1050 dedos the judgment of the 
Eull Bench, of the Small: Causes Court,. Calcutta dated oe 1g50-in Suit’ 
No:;.1002_0f 1949... 
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THE CALCUITA LAW JOURNAL. [Vor. 87. 
Nilkantha Chatterji for the Petitioner. 
Ajay Kumar Basu for the Opposite Party. 
The material facts will appear from the judgment. 
The judgment of the Court was as follows:— 


Roxburgh, J. :—This is a a Rule against an order of the Full 
Bench of the Calcutta Court of Small Causes, upholding a decree 
of the trial Judge dismissing the plaintiffs suit. The plaintiff's 
suit was filed on December 21, 1948, against the Governor- 
General of the Dominion of India. His claim is in respect of 
loss, non-delivery or destruction of two consignments valued at 
Rs. 187/8/-. ‘The goods were despatched from a station on the 
Bombay Baroda and Central Indian Railway to Calcutta to be 
delivered by the Bengal Nagpur Railway. 


Both the lower courts have dismissed the suit on the ground 
that no notice under section 80 of the Code of Civil Procedure 
has been served. The only notices proved are Ex. 4 copy of 
notices sent by registered ;post to the General Manager of each 


, of the two Railways, dated July 21, 1948, with the accompanying 


acknowledgment due from the General Manager of each Rail- 
way. Besides these notices another notice was sent on August 
12, 1948, addressed to the Governor-General of India in Council, 
through the Secretary to the Government of India, Railway 
Department (Railway Board), New Delhi. In the trial Court, 
the last notice was referred to as a notice under section 80, and 
the others as notices under section 77 of the Indian Railways 
Act. ‘The former has been rejected as not being.a valid notice 
under section 80, on the ground that it was sent to the Governor- 
General through the Secretary to the Government of India in 
New Delhi, whereas under section 8o, as it stood at the date 


when the notice was sent, the notice was required to be delivered 


to the General Manager of each Railways. In the trial court 
it was urged that the other notice which was served on both the 
General Managers could be accepted, both as a notice under 
section,77 of the Railways Act, as well as a notice under section 
80 of the Code of Civil Procedure. So far as the question of 
limitation is concerned the notice was timely under both the 
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sections." In other words, it whs served within six months of 
the date’when the góods could have been: expected to bé deli- 
vered, and was thus within time urider section T and the suit 
was brought on Decetibet 21, 1948, Me over two months after 
the notices were served. = ; | 


a? + a 
^ ` + , k 
rok [ te 4 p: m de 1 i t aA 
` * 


' 5 
The joe couris have not accépted the, çontention that. this 
notice can be’ accepted both as a notice under section 80, and 
also as a notice under section 77 of the Railways Act. Even as 
a notice under section . 77, it.is open to comment, in that the 
wording of the’ notice’ is to the effect that 'it appears to make a 
TETEA to some e previous notice under section 7. E. runs: 


i 
jr mus ; | 
, | 5 


í 
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D ‘We hereby beg to draw your attention to the notice under 

section TI of the Indian Railways Act of the loss, non-delivery 
and destruction of the above consignment putting us to loss and 
damages amounting , 'to, Rs. 187 /8/- altogether.". Details of the 
railway receipts and! 'the stations are given above at the heading 
of the notice. ' However, it seems to me that the courts are right 
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in holding that the paper does comply with all the requirements 
of section 97 . of the Railways Act, giving notice ot the claim and^ 


4 p tt] 
r 


being made within six months of the mmn date. 


The question RUN is whether. the same, notice: ae complies 
with, the requirement, of section 80. The notice specifically goes 
on to say— ' Please: take particular, notice that unless the said 

goods or the value thereof is delivered or. paid , to us within 7 
days from the receipt of this notice- we. shalb.s expose eom 
legal proceedings E 20... „without, further reference 
and hold you liable 1 for the abovementioned amount plus all 


charges on it ^ (the fatbon copy is not Foy didi part). 


J , fou 
1 i noe ' ! - 
" 


" Now this notice includes, in my opinion, ‘all the elements 
réquired by section |80 of the Civil Procedure Còde.. The cause 
of action is clearly stated. The name and address of the plaintiff 
is stated and intimation is given that a suit willbe filed. The 


Full Bénch has réjected. ‘the paper on the ground that the name 


and address of the plaintiff is not given. The record shows 
that, in fact; the Be engal Nagpur Railway replied to the notice 
in question on January, 38; ‘referring specifically to the letter 
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date d July x 21, and. giving the various PENTR contained: there: 


in, :incidentally stating. that , the, goods, were. at ,Howrah, lying . 


PM A^ 


anal eres, Only, the "plaintiff's. carbon, copy. of. theidocument 
in i questio n. is ‘proved, this contains | ‘the name of, the plaintiffs 


bont 2 


firm and ‘address. The Railways have not. produced, their copies. | 
It is quite patent that the copies received by the railway must 
P have included the plaintiff's firm | name nd, address and the 


reason given by ihe. Fall Berik for their. r ejection, A them, is 
quite: ‘untenable. ’ pix E pun t rae 
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to mares qos pee d pM 
At is suggested. before | mé that; because the notice: contains ` 

a threat to' bring. ‘proceedings. unless the. claim is made. good 


within seven days, it was.not'a good notice under section 80. I 
do. not think that a statement, in a notice under. section 80; 
implying that ‘proceeditigs’ "would: not be brough Ct the 4 claim 
was’ satisfied, can in any Way detract fromi' its value ‘ asa notice 
under ‘section’ 86. ‘Aupart of the ‘object, of the “provisions” “of. the z 
section ʻis to give the recépieht. of'a notice an ‘opportunity, to to 
ronde whether, to acceptothe dain Or not. eae 
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cd "The onil: „qüestion: then, that remains is whether it i is is essential | 


~ ayes 
S ME 


' nib 
- thà t "noa "under. section TH ' of. the Railways Act, and section 


80 of. the Civil’ ‘Procedure "Code ‘must. “be written. on separate. 
"pieces of paper; and must be specifically labelled. with their des- . 
criptions. "T ‘do ‘not’ think. that 'this' i is “essential. > The Full. Bench 
las ait poied: of the, "argument by’ saying that the’ ‘purpose of the 
iwo’ sections‘ are quite’ “different. "The main difference between 
the’ two ‘sections’ of: ‘course is that, under section’ 77 of the Rail- 
ways Act, the'party ‘is “i is barred’ from éver "being able. to recover l 
the" claim unless’ noticé is. ‘given to the Railway" ‘within a certain, 
period of the" occuriéhte Zu connection with which the claim | 
is made; where: as the ‘Service of "Botice 'under section 8o fixes à 
pue of two months within which: no suit on.the claim, men- 
tioned, in the, notice can be. brought, If the notice given is 
' within the” limits, of, time, taken. from either, end. it, may well, 
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compl y, therefore in, this respect, with the, purposes both of sec- 


Dat] 


_ tion. "7; C of the ‘Railways Act and. section 80. of, the, Civil, Pro, 


LED 


cedure Code. The notice under. section 80. must of | course be a; 
` notice indicating, 'that, a suit, will be: brought. The, cause of 
action is to be, stated.’ Jt may be,. im some cases; that a notice 


EN at 


under section 77. cod d riot by: any, teading of i Its contents, be said, 
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to comply with the requirements of section 8o. But in the ' 


present case, as I have indicated, the terms of the notice sent 
do comply with the requirements of section 80 and if in fact it 
had been labelled as a notice under section 8o, I do not think 
there would have been any argument that it was not a proper 
notice under the section. That one paper may serve the purpose 
of both the sections in certain circumstances has been held in 
the case of Radha Shyam Basak v. Secretary of State for India (1) 
though in that case it was held that the notice served as a notice 
under section 80 also could be treated as a notice under section 
77 of the Railways Act. 


As a result of the amendment to section 80 of the Civil Pro- 
cedure Code, it so happens that notices under each of the 
sections are required to be served on or delivered to, in the case 
of claims in respect of loss on a State Railway, the same person, 
namely, the General Manager of the Railway. Hence, if the 
contents of the paper giving notice fulfil the requirements of 
both section as is the case here, and are correctly delivered, I 
consider that due notice has been given thereby under both the 
sections. 

AN 

The result is that I make the Rule absolute and return the 
case to the trial Judge for disposal on the merits. The ane 
tioner is entitled to his costs of this Rule. 


r 


(1) 44 Cal. 16. 
S.D.G. o . Rule made absolute. 
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